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GEiULD JAMES ANDERTON 

Respondent. 

I 
REASONS FOR JUDGbENl'. 

This was an appeal from t h e  dec is ion  of the  Resident 

Mzgi'trate s i t t i n g  a s  a Court of P e t t y  Sessions at  Fort  Momaby 

on t h e  9 th  Ju ly ,  1964, t o  t h e  e f f e c t  t h a t  the cash b a i l  of 

625 paid by the  defendant should be es t rea ted .  

Por a long time it has  been a common p rac t i ce  f o r  Courts 

of Pe t ty  Sessions t o  rece ive  money i n  cash a s  a s e c u r i t y  f o r  

the  appearance of a person charged with some offence. 

Upon the  hearing before me it was argued on behalf o f  
t h e  appel lant  t h a t  t h e  word "recognisance1' as used i n  Sect ion 

7G should be given a narrower and more technica l  meaning tbzn 

it t o  be found in the  d ic t ionary .  The essence of the  

d ic t ionary  meaning i s  t h a t  a recognisance involves a recognit ion 

o r  m achowledgement of t h e  existence of a present  dcbt t o  t h e  

Orown with a condit ional  undertaking t o  discharge t h a t  debt i n  
c e r t a i n  spec i f ied  events.  There appears t o  be no express 

requirement t h a t  Q recognisance should be i n  wr i t ing  but the  

language used i n  the J u s t i c e s  Ordinance and p a r t i c u l a r l y  i n  
S&tion 83, suggests t h a t  the  Ordinance i s  r e fo r r ing  t o  a 

t r a n s a o t i o ~  which i s  i n  i i ~ i t i n g .  

For the  respondent it was argued t h a t  I should not  

l i m i t  t h e  common and somcwhat loose meaning at tached t o  t h e  

word " r e c o p i s a n c l "  and t h a t  I should read it a s  including 

e i t h e r  a ' w r i t t e n  or  an o r a l  t ransac t ion .  It was argued Ohat 
the  prac t ice  of giving o r a l  reoognisances i s  r e a l l y  based upon 

the  express provision of the  Vagrants Act of Queensland 

( 1 5  WC. No.  4),  which was i n  force  f o r  many yeace i n  Papua a s  



adopted l e g i s l a t i o n  pursuant t o  the  Courts and Laws Adopting 
Ordinance of 1889. By v i r t u e  of this Queemland a c t ,  po l i ce  
o f f i ce r s  a re  expressly empowered t o  r e l ease  persons i n  custody 

upon payment of a cash deposi t .  The sec t ion  appears as Sect ion 

40 of the  Vagrants, Gaming and Other Offences Acts 1931 i n  
V o l .  9 of the  r ep r in t ed  Public Acts of Queensland. The sec t ion  

confers  power under oe r t a in  condit ions upon a pol ice  o f f i c e r  t o  
take b a i l  by recognisance and then  goes on t o  say : (' . . . . . .or 
by way of b a i l  may accept such reasonable deposit  of s t e r l i n g  
money a s  mch  o f f i ce r  deems suf f ic ien t . . . . . " .  T h i s  s e c t i o n  i s  
not r e l i e d  upon in t h e  present  oase before me a s  being d i r e c t l y  
applicable but  it was argued t h a t  i t  gives some ind ica t ion  of 

the  o r i g i n  of the  p rac t i ce  of grant ing oash b a i l .  It was 
f f u r t h e r  argued t h a t  t he re  i s  some au thor i ty  giving recogni t ion  

t o  t h e  prac t ice  of a Magistrate  tak ing  oash a s  s e c u r i t y  from 

a sure ty ,  and it was contended if it i s  proper t o  take cash as  

s e c u r i t y  from a sure ty ,  su re ly  it can be taken from the 

p r inc ipa l  party. I was re fe r r ed  t o  a note  of a case reported 

i n  the newspaper. The note appears i n  Vol. 3 of the  
Queensland J u s t i c e s  of t h e  Peaoe published i n  June, 1909, at  

page 74. 

I th ink  t h a t  this b r i e f  note doea not  he lp  me i n  
deciding the  present  oaso. I n  t h e t  case an alderman had 
already agreed t o  t a k e  two s u r e t i e s  of £100 each f o r  t h e  
appearance of a person charged, and one su re ty  was accepted and 
one was r e j ec t ed  on t h e  ground t h a t  she was not  a householder. 

Thus, the  question was only one of j u s t i f i c a t i o n  by the  su re ty ,  
and S i r  James Ri tch ie ,  who f i n a l l y  determined the  question, 
decided t h a t  he could properly accept the  s u r e t y ' s  of fer  of a 
cash deposit .  It seems t o  mc that this was merely t o  reso lve  
t h e  question of whether t h e  su re ty  could s u f f i c i e n t l y  jus t i fy .  
From the br ie f  repor t  it appears l i k e l y  that she did,  i n  f a c t ,  
e n t e r  i n t o  a wr i t t en  recognisance. 

I n  the  present  oase it does not  appear t o  me t o  be 

necessary t o  go i n t o  a l l  the  questions which appear t o  a r i s e .  
The substance of this case i s  t h a t  a person i n  custody 

personal ly undertook t o  t h e  Court t o  appear on a c e r t a i n  da te  
and paid i n t o  Court t h e  sum of g25 a s  secu r i ty  f o r  h i s  

appearance on t h a t  date.  Pursuant t o  this t r ansac t ion ,  the  

defendant was released from custody. He did not appear on tho 
spec i f ied  date and therefore  the  so le  question i s  what should 
the  Magistrate do with t h e  money which has remained i n  Court. 

It i s  probably n o t  cor rec t  f n  the  t echn ica l  sense t o  

say t h a t  t h e  appel lant  was on b a i l ,  f o r  the essence of b a i l  i s  
t h a t  the  person remains i n  custody but  i s  i n  the custody of 



. . f r i end ly  s u r e t i e s  in s t ead  of being i n  gaol,  and the s u r e t i e s  

( i f  any) have spec i f i c  powers i n  r e l a t i o n  t o - t h e  person charged. 

When there  a re  no s u r e t i e s  the  pos i t i on  may be d i f f e ren t .  The 

defendant was re leased  from custody and allowed t o  go f r e e  i n  

r e t u r n  f o r  a spec i f i c  undertaking on his pa r t .  The money 

deposited by him i n  Court and the  o f f i c i a l  r ece ip t  i d e n t i f i e s  

the  broad nature of t h e  t ransac t ion .  There is no wr i t t en  

reoognisance which needs t o  be e s t r ea t ed .  The word " e s t r e a t "  

i s  n o t  appropriate  t o  tho  enforcement of the  a p p e l l a n t ' s  

obl iga t ion  i n  these circumstances. I t  i s  not appropriate  t o  

' cover an o r a l  t ransac t ion .  I th ink  t h a t  the  learned Magistrate 

was not  obliged t o  make the  words f i t  the  circumstances. 

The only question was t o  whom the  money be paid out of 

court.  It came i n t o  court  pursuant t o  an o r a l  t r ansac t ion  

entered i n t o  whilst t h e  Court was i n  session.  Whether this 
amounts t o  an o r a l  recognisance or  not does not bppear t o  me 

t o  matter .  A c l e a r  obl iga t ion  o r  undertaking o r  consent or  

whatever it may be c a l l e d  was given t o  the  C o u r t  by t h e  appel lant  

i n  person. The t r ansac t ion  was no longer executory on the p a r t  

of the appel lant  a f t e r  t h e  money was paid i n t o  court;. I n  t h e  

event of. his non-appearance, t h e  money was t o  go t o  the  Crown. 

If he did appear the  money was t o  come back t o  the appel lant .  

I th ink  that it was open t o  the  Magistrate i n  the  event simply 

t o  make an order t h a t  t h e  money i n  court  be paid out of court  

,- t o  the  Treasury. I th ink  t h a t  the  only obscuri ty a r i s e s  from 
the  f a c t  t h a t  words such a s  Ilbail" a r e ,  undoubtedly, i n  common 

use today i n  a non-technical sense,  and from the use of t h e  

words "as t r ea t "  and "reoognisance". I do not  th ink  the re  i s  

any need t o  s e t  as ide  the  leanled Magis t ra te ' s  order ,  but t o  

make it c l e a r  I propose t o  vary it by adding :- 

"Order t h a t  the  sum of S25 deposited i n  court  
be paid out of court  t o  t h e  Treasurer." 

Otherwise appeal dismissed. 


