
THE UNIVERSITY 
OF NO.' 358 

PAPUA & NEW GUINEA 
.. . THE LIBRARY 

I N  THE SUPREME CCURT ) . . CCRAMr MANN, C.J. . . 

OF THE ITBRITCRY OF 1 . .  : '  ' .. , ;  
AND NEW GUINEA ) ' 

8 . .  
M.Pi No. 15 of 1965 (P) 

. . .  . ,  

. . . . ,  

. , 

IN k MAMPITTEA of t h e  Companies 

- . (Winance 1963 

, . *. - 
-.and - 

. . . . . . . .  . 

I N  THE-MATE3 of..PAPUA AND NFN 

. . GUINEA DEVELOPMENT CCRPCRATICN 

LIMITED. ~ ' , . 

. . , . 

. - . . . . .- . . . . . -- . . . 
R E A S O N - S  

. . p. ' 

Port  I have before  me t h e  adjourned Sunanons for Direct ions  
~ 

under whichcer t a in  Grders &re  p r o n o q c e d o n  t h e  17 th  June, 1965, by 6 th  July ,  
1965. 

. . 
my brother  F ros t  J.  Pursuant t o  h i s  &der, the  5th J u l y  was f ixed 

a s  t h e  d a t e  o f  t h e  appointment of t h e  Of f i c i a l  Liquidator. The 
. , ,  

matter  came o n , f o r  hearing and Mr. Rissen of Counsel appeared on '- 

beha l f  of Mr. LF. McE+~ran, a c r e d i t o r  vd~o opposed t h e  appointment 

-of Mr. Pike, whose appointment was sought by Mr. Clay,wba:appeared . . 

f o r  the Pe t i t ion ing  Ctedit&. Mr. McCubbery and Mr. Wko, who 

appeared f o r  o the r  c red i to r s ,  supported Mr.Clayls application.  

, . -  . . . , . *. Whilst i n  mat ters  of t h i s  k ind  t h e  i n t e r e s t s  and .. . 
wishes df substa int i i l  c r e d i t o r s  c o n s t i t u t e  mat ters  t o  be taken i n t o  

8 . .  

, . accouiit by' t h e  'Court i n  exercising a d i sc re t ion ,  and should ca r ry  

subs tan t i a l  weigh:,. I must a l so  g ive  due'weight to.  the  importance of 

hakng  t&a&ets of the ~ & ? n y  placed. f i rmly i n  t h e  hands.,of a . . .  
; .  ' qua i i f i ed  Liqutdator as., soon a s  poss ible ,  f o r  u n t i l  t h i s  iy:done - 
. l i t t l e  o r  nothing can be a c h i e k d i n  the  process of windinq up. 

' '9, 

. hW.Rissen was faced with t h e  d i f f i c u l t y  t h a t  a t  

t h e  manent t h e r e  is  only o n e  individual  qua l i f i ed" to  be~apbointed,  

and t h a t  i s   pike. It-may w e l l ' b e , .  and one would, confidently 

. expect, t h a t  o ther  Accountan$sof high standing i n  t h e  conanunity w i l l  

shor t iy  be added t o  t h e  l i s t  of O f f i c i a l  Liquidators,  . . . . ,  . but  it is 

. ~ 

, ,  impossible t o  an t i c ipa te  ' k e n .  t h i s  i$, l i k e l y  t o  occur :since a 

number of steps,and ( lec is i ins  mus t . . f l r s t  b e '  taken. . . .  ., 

Mr. McEachran's o b j e c t i o r r t o  Mr. Pike is based on 

considerations of personallpreference and he could not  in any 

sense e s t a b l i s h  t h a t  Mr. Pike is u n f i t  o r  unqualified t o  act. 

There a re  subs tan t i a l  reasons why Mr. Pike's 



. .: . . . ,. . - 
.... . . ,. 

I . . 
appointment should be considered apt, parti~larly.~4n;~tbe:l ight of . : 
h j s  previous experience of r e l a t e d  companies and.hig c ? y e n i e n t  

. 5 . . . :  

access t o  records t h a t  may well  be material.: I th ink t h a t  t h e  

considerations i n  favour of appointing Mr. Pike a r e  overwhelming 

;md I.propose. . to . .. m + s , ~ c h  an appointment. . . . -. . . - -. - .. -. . 
?:..L.: .: ha'iie'.been asked t o  make a number of incidenta l  

Orders and these  were considered on the  hearing of t h e  srmrmons 

yestekiay; I indicated the  fonn of Order which I would be prepared 

t o  make i n  each case, sub jec t  t o  f u r t h e r  consideration of t h e  

ques t ion  of . s e c u r i t y  .h* t h e  O f f i c i a l  Liquidat& I have considered 

this powt 'and.now' think t h a t  t h e r e  is no occasion f o r  me t o  d i r e c t  

t h a t  t h e  OfficialLicjOidator should g ive  security. 

The point  a r i s e s  by v i r t u e  of t h e  Rules of Court 

under the  Companies %,of 1863 (Queensland adopted), Rule 10 of . . 
which provides t h a t  "ever+ ~ f i ' & i l ~ ~ i q u i d a t o r  s h a l l  g ive  secur i ty  

etc.". There is  a mismatching between t h a t  Rule and Section 97 of 
. . ' ., ..... ; . . ~,.,. . , ,. . 

' the  ComDanies O?d'ha"=e' 1912Li926, 'th2'Pap;an version of which was . . >,,.".,> . . . .  -., .. 
'.adopted i n  New Guinea. Sr~j-se&in (3) df ~ e c t i d n  9j &o-s the 

. . - , -1 ..- , ,; ; . ~  . C ; ;  . . . . 
C&ut ' to det&i&e whethbr and what-sec&& <S ' tb '  be' give" by any 

. .. . . . . 
Okficiai  h p i d i t i n ' o n  h i s  &poi&b&& ' ~Lon:dh& idot ing t h a t  i n  

. . . . , .  . . . .  I . :  , . . I  . : .  . - , .  ' '  ' '  

case of 'cbnflict  . t&'Ordiriinck . . should-;&ail, . . it s e e i e ' t d  me 
- . .;. _ , :  i.., , .  . , 

appropria&' t h a t  t h e  R &  shduid be. r ead  & ' i f  'it pSa\;id&d t h a t  
. ,.p; 

.eveq . . mfi~i~l''iis~id~t&~vho~i~'i.~qui+ed.bj.'tfie CO& t o  g ive  . , , .  .._, _L , . .  .. . . :.. . , .l . . . . . ' ... , . .~ 
secur i ty  s h a l l  g ive  ' secur i ty  etc.". 

: . .  . . . ,  : : . '. . . .. . .  . ,~ . . 

However t h i s  may be t h e  posi t ion now appears t o  be . . 

a l t e red  by t h e  'pro&ions i f  t h e  ~bm~ikis  'Ordinance NO. 1 of 1964. 

~ e ~ e a l i n ~  t h e  'ear l ie i .  Ordinance' t h e  Com~arii'ei &din&=& of 196-1 now 

provides i n  s e c t i o n  231 t h s t  t h e  c o u r t  may appb'int ari d f i c i a l  
. . . .: 

. ~ i q u i d & o r  t o  b e  Liquidator of t h e  crnnpani. The expre&xi  /.' 

k O f f i a 1  Liquidator" i s  defined i n  Section 5 b y  r e f e r & c k ' t o  
. . . L . .  --- 

sect ion 11 of t h e  (Irdinance, which s e t s  out  t h e  procedure (vhich 
enables a person who 'is 'a "Registered ~ i & d a t b r "  t o  bi&e an 

Of f i c i ak t iqu ida to r .  Again i n  Section 5 t h e  expression "Registered 

Liquidatinn i s  defined and - the  Companies Auditors Board is 

designated a s  t h e  Board f o r  t h e  purpose of W& d e f i n i t i k  
. . .  , .  . . : i  . '.' , '  

. . 

sec t ion  11 empowers t h e  ~ d m i n i s t r a t o r  'to r equ i re  

Of f i c i a l  ~ i q u i d a t o r s  t o  g ive  s e c u r i t y  a s  prescribed f o r  t h e  due 
. .. . . :  

f u l f i h i e n t  of t h e i r  d u t i e s ,  I t  seems t o m e  t h a t  t h e  d u t i e s  i n  
question a;e the  dut%e= vdiich t h e  o f f i c i a l  ~ i & i d a t o r  w i l l  f r o o  

-time t o  t i m e  undertake a s  a Liquidator oP companies and a s s i s t i n g  

- t h e  Court i n  r e l a t i a n  tdwinding-up proceedings. "The &arent 

. purpose of t h i s  nbvip&edure is  .to :strengthen the d i s c i p l i n e  of 

. . 



t h e  o f f i c e  of O f f i c i a l  Liquidators  and t o  secure more e f f e c t i v e  

control  over them. A l l  O f f i c i a l  Liquidators  may be  required  t o  

g ive  s e c u r i t y  a t  t h e  time of t h e i r  appointment as  a ~ i ~ u i d a t o r .  

Under t h e  e a r l i e r  l e g i s l a t i o n  any person could be 

appointed an O f f i c i a l  Liquidator and t h e  Crdinance of 1912-1926 

gave t h e  Court power t o  r e q u i r e  s e c u r i t y  a s  might appear 

appropriate in  every individual  case. The present  scheme is a 

d e t a i l e d  one and provldes f o r  s e c u r i t y  t o  be given once and f o r  

a l l  upon each r e g i s t r a t i o n  of an O f f i c i a l  Liquidator. I th ink 

t h a t  t h e  l a t e r  scheme must be  taken a s  a d i r e c t  s u b s t i t u t i o n  i n  

d i f f e r e n t  t e n s  f o r  t h e  e a r l i e r  scheme. I f u r t h e r  th ink t h a t  t h e  

Rules which, i n  t h e  l i g h t  of subsequent s t a t u t o r y  changes have 

gradual ly  become inappl icable  with r e spec t  t o  some spec i f i ed  mat ters ,  

should be read a s  not  r equ i r ing  s e c u r i t y  t o  be given i n  r e spec t  of 

every l iqu ida t ion  rdlen an O f i i c i a l  Liquidator i s  appointed under 

t h e  new leg i s l a t ion .  Accordingly, i n  my opinion, t h e r e  is no 

occasion f o r  f u r t h e r  s e c u r i t y  t o  be  given by b. pike'.. 

A s  I intimated yesterday,  I th ink  it is appropriate 

t h a t  t h e  Order appointing t h e  Liquidator  should be an order  

pronounced i n  Court, even though under t h e  Papua and New Guinea 

Act it may well  be  permiss ib le  f o r  a Judge t o  exe rc i se  t h e  ju r i s -  

d i c t i o n  of t h e  Court wh i l s t  deal ing with a mat ter  i n  ~hamber'.. 

Accordingly I intimated t h a t  such an Crder will be pronounced i n  

Court to-day. 

Since a Liquidator  was no t  previously  appointed, 

t h e  property of t h e  C~ampany i s  i n  t h e  custody of t h e  court;  An 

appl ica t ion f o r  a Vesting Order can only be  made a t  t h e  ins tance  

of t h e  Liquidator  and, t o  save  a poss ib le  h ia tus ,  I indicated  t h a t  

I would allow t h e  Liquidator, immediately upon h i s  formal 

appointment being pronounced, t o  apply by Counsel s o  t h a t  a Vesting 

Order might be  made immediately afterwards: I do no t  f e e l  

convinced t h a t  a Vesting Qrder.is needed a t  a l l  under t h e  pro- 

v i s ibns  of Sect ion 233 of t h e  Com~anies ordinance of 1964. Since 

t h e  Liquidator c a r r i e s  out t h e  Liquidation on behalf  of t h e  Court 

and a l l  t h a t  he i s  required  t o  do f o r  t h e  purposes of h i s  o f f i c e  

is t o  t ake  custody o r  con t ro l  over a l l  t h e  property of t h e  company, 

I would th ink t h a t  t h e  company's proper ty  remains ves t ed  in t h e  

company and t h a t  t h e  custody and con t ro l  of it r e s i d e s  e i t h e r  i n  

t h e  Liquidator,  or ,  pending hi; appointment, i n  t h e  Court. I 
w i l l  hear Counsel f u r t h e r  on t h i s  p o i n t  before pronouncing t h e  

ac tual  Order. 


