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JUDGMENT 

Thr- plaintiff sE'eks damagE's for pF'rsonal injuries 

.ustaincd by him on th( 6th ,'.prll, 1965, whE:n hE' was :] 

passcngE-r on thE b:3ck seat of i'I motor car bdng drivr-n 

by the ddrnriant. This VE'hiclp. faih:d to makf: a right-

~nJled turn :3t an r.xcessivp spr.E'd and after som~ quite erratic 

Movements it rollE'd over a number of times. 

Li~bility has been admitted in Court. 

The defendant assistF'd the plaintiff to leaVE the' 

c,:- through the g-3p wherE the windscreen had becn and 

ot.-,r;rved him to walk about with his right shoulder hunched, 

his head brnt towards it while he supported his right 

dhow with his left hand. 

Th~ pl~intiff had been thrown about in the back 

of the C1r ~nd had suffered som~ damage to his cervical 

spine and damage to his right br:3chial plexus, the complex 

of nerves travelling from th~ spine to supply his right 

;)M. Thrrc waS al so some damage to the muscles and 
lig~ents around the base of his neck. He was obviously 

in pain from these injuries. 342 



r 1)1"11: pI "Y "I~-; I',~."'r in cross-r:x:JlIlnatlon and In 

thr rvir'rnc" of thr c:!)ctr:r t call~ for the defCllldant, 

uprm ., l"r.,cturr ·:If M" ... lt1ht cnU"r-bone that the plaintiff 

h~rl (xrrrir.ncfd "bnut sixteen yc~~s ~go and a plate that w~s then 

scrf.Vir ri t o thf hoor to ~id union and h:.s been left there. 

I s;o.y h· rr:, t,., excludr it from considl"ration in this chlm, 

th ... t I ~.., quit. r.ntisfini that the injuries and dlsl!bllitlcs 

of v.tlic t• thf' pl'lintiff co,"plains #Ire in no sense attributable 

t(' +h,t fr'!ctlJ!'e " r pl1t r • ThrrF could hr. no other finding 

uoon thl r:vl rl(n:c . 

spr·nt .. p1\1nful and uncomfort'!blc week in 

hnspi t ... 1. HI' \,115 ')iVf'l s£-ci#ltion, his (!rly p91n was rdlevcd 

by druqr :>.nd !'omr comfort was afforCrrJ by pillows proppPd undf'lr 

his rig: t shouldf.r In-i <'1m . Hr w:=ts hclprd to sit up lmd lie 

down f.f C lU Se- the Sf mov~( nts, so hI' drscribt:d it, tlght~ned the 

muscl( ~round his ~hou l drr and brouqht on this grP.3t p~in 

"'('nin. It w~ro m~.in li' I'!, 11 dov:n .. t thl' b:'lS€ of his Mck from 

thr::i '1( 1 r ar0:J'l'j th( b"'ck of his neck, #lCroSS to his right 

shQulCi . )n~ r.Vf r hi 5 rl.qht co11'lr-bonf> to the middle of 

hiro br' - ct-honr . HI' 1-,~"" difficulty And pain in moving his 

right 11'1 i\nti \l"ln l , ' nu:':'lo fl'el1nq down this arm and in this 

h.:'!nri <,.,,' hr· didn't 5(r:n -1;.,) have imy f p.cling in its fingprs. 

'r was x-nyu'! ~t thp timE: ~nd 3gain during the nf:xt 

month. '!o f'vi<:lrnr.r h,,, t-r/"fl ca lled 1\S to anything shewn 

by the ;.hotoqr,phs, nor i s th~r(> Any (vitip.nce from the 

doctor \·.~o attlnckd thr plaintiff, now believed by him to 

hi\Vf. gonr ~w:=ty from thr Tr'rritory, nor evidence from thn 

sp(.ci:llist sura(on who W'l:l consultf'd ~t the hospital. 

Th( pl :=tintiff wa~ dischnrgrd with his right arm in 

., slin,) which he wort· for some three or four weeks. 

During this pt'riod hF rE:quired <"ssistl'nc r in doing thosr 

personll things which a right-h,l!ndr<l person usually dar-:s 

with his right hand. 

Hi s morc scvrrr. p~in 13st~ for ~bout six wp.cks 343 
ilnd during thl s timr he s ws h(' had a grf.·at deal of pain 

in his nrck. 



return 

'('chanic with t 

thp. lPn, !"ay ;>nd further two d f 
I\/F'~:~~ 1 t back to his doctor becauln on 

nornin1'J he foun n his ~l'!!I ccn,1P.tely nUllb and Wli unable 

o 11 f': ~ t or h"nd it at thE elbow or uSP. his fingors at 

?11. :1' I" only 'llr;(Uc~l 'lttP.l'ltion that he has lought sinc~ 

thm I'n' in ~lJou~t whrn ho went to a doctor for relil'!f 

from p1in , a nrrd th~t, from thr. ~id~ce, could b. 

attrn 'Jlr ~ to ~.,m( f'lxtrCl work that his joh at tho time 

rroui rf~' him o !:If rf om 1'1 thout propf'lr assistancr. 

"I thouqh he W;'I3 b',cl< at work he could not do it 

proprTl',', hf CO\Jl~n ' '': lift .:Jnythinq with his right arm, 

nor h.~.11e.' his to')l~ in :1i$ ril)~t hand, there was l'lsS 

of PO'I' i.Il t!l;<". -r;! ~o that hi~ <1::"ip w:!s weak and h£ h,d 

<'I rin~-~nr'-n ... -ril ~!' fr:dinq down lois right arm Ilnd in his 

fing :"rs. Ho1 VI"5 .111I)"ir -::! 1.0 sup"rv\sr. to hdp him out and 

~,. ~~r( or lr~$ th~t w'y, ~r ~'V., until ho l~ft this 

podt 1bout thr rnJ of July. 

incl' thrn hr. ~ b,.r~ r~pl~vr~ constantlY AS A 

Ilrfri'1( ntion ::' ,:I)~n:t: ir. 11 sur:,:~,,:.i~n of cOlMlnrcial 

(ot t r'1T S('S , (OCl1nr(l ir '1:~ri.('u!'; typ~ 5 of rd:o:-igr.ratio:'l in 
In .pltf'l of scm~ suggr.~tion to Port !'(\~r~by -.nr' Prlshi'n-. 

thr con r~ry :r. t~( • vlc1/ nce I .:n not s~tisf~ed, u!>cn the 

r:vl\i, r.(' i'lnd problbiliti:::;, th,t :00'1 of th£'sp. changes of 

rr,r>loY'.1" w:!s i1ttribut~blr to thf' disabilitif.ls with which 

hi s inillTic:s left him anri , to some extent, still l c.:Jvf' 

hin. ()<",tpt possibly his resignation from his position with 

Frl riqri '.f Ltl'!. i]"l Bri sbanr., a compl\ny lal'9d y erlga'3eci In thr 

i. r -condi tioniM ' field". Hr.rr: he: says that he "h r:.v 
foun": +:,( worY., parti cul"'rl y 1n handling heavy PArts of 

hC(lvy ll'nprf,sSol'S 1.01) ",uch for him ~nd he left just before 

comino ~'~ck for this c~sc. having obtain£'d, apparently 

about t:1(. sl'!IIlr tinE', '! position as a Refrigeration r~cchanic 
I'lith \:o:t"r.s Ltd., n CtAnpl!ny r.ng'l,)d ~,n BdlbeM in a 

gr<: .,trr v,ricty of rf"frigr.ratlon I!ctivitif.'So This position 

is bfinQ kept optn for him and although hp. lays he docln't 

know if hE: will bl? Pobl e to do thr. work rtrqulrod by hh 

new or.pl oycr h" feds Mpeful thllt he will succeed. 344 



notic !: Mr 

cOI"Iintj ·t o) thr. T(:rri t 

fi t'l~lI, t hat he c 
"'~-iftg 

to do 9~le4:'~1 refrigeration wo:fe, 
dam': st! r., cOlll"f'rc1a: ::nrl air-contii·titning, with the 

DrpartMrnt and , ~~O, that notwithstanding a loal of po¥~ 
in his riqht am., 1!Iffr.cting his 9J'iJ:l cn hh tools ,md his 

capaci t y to lift , pain "'n r.lovcm£"nt of his ntJCk and tomf 

los~ 0: ~~nsation in hi ~ ~i~ht n~ ti~~ hand, he nppcars to 

havr ~ )n "qed W( 11 rnol',!h ··:hrn hr \I,!~ \'JOrld.ng tow:-rds thr 

o"nr. of l-:c;t yre i' for a .;;o.;)pany mg'i;lt::.i 1n the do:nc,s.:ic 

!"cfriq rndon blld"l r s . n <'ort I'~), csbv. Upon retrenchment 

h€ l r f t t hts c()r~~w")~.' to ';1f) to t;·,.: F:-icqrite r.<"IIpt'ny in 

Br" h~n ~ . 

J , /')'11rl :-1 51") 11 0 ~ L r. hc:rt: c!ifficultir.s th€: plaintiff 

h;:>c; r x j:" drnc( j iOi n;Jl-l'11Q thin'is; 1 Cll!> of tea anel a glass 

of br • . :'1<i, ?,;; "'ork, to·)\s and gaugrs h~vc GMpped f!'<'lll 

his ipr~ . He 01 0 \'/ t:lkrs .11S gl1'lsS in his left hand but 

r:onti nl' ~ to 'J 5- his r:0;,t h;)no fur his tools. He says 

t h:1t h' f l)und th:~t t!"yinq to tcrtch himsdf to ust:' h!.s left. 

hi)'ld <! ' J ry slow proc('s~ ilnd it was vcry 'lwkwaro. From th" 

;:;vidrn" , and my 0 \:1<;( rv " ;·;.,,n I thin;, th8t he now use:. his 

:-ir,h t. 1 ." .. -! fo:: h is '''e>rk "bout as much as hr· used it bdorC' 

his :>cr.: '~ 'nt .1nd +hir- ::: think is bc:callsr! the difficl'lty hr: 

(xprri rncF- s is not S0 g~r~t as to induce him to tra~n himself 

to m<'lk r' <: h(> ch~n(J( to hi~ Idt hand. I (1m inclined to thiny. 

thnt hr ' lOuld us r his left h3nd to asr.1st his right j,10rC 

frcqurr .t · y now, rnrti cuI ~rl y whrn he !"equirp.'l to (lXf":t 

prcssurr ~nd in like situ~tions. 

I: ; S pres(:1t cO::lplaints arf: lit: ;;t111 has p'1in ~f~ 

the b'3U of the back of his noct', llr. gr:ts a !;harp p'Iin 'Nhcn 

he m0V' 5 hi 5 h':I)r. fr')l'll !:ide to aitic or backwards anri he 

danonstptes 'I k!.nr: of ",Uri neck-p.ttitu-:!c, which N(!uires 

him to rrotnte> his bociy :.~;;.thl'r tlum '1i-; nock; his grip 13 

weak; :1' still ha; II ;)ir.S-I'!Od-r.( r.~ilr.s f('01inq 1n his right 

hand and hr. hl!s :) burnlt .. i.:·d!i:g in "',:ls hand when he puts 

pressurr upon his tools, ,.IOS·;; ~::'n, 1s .1 ·: can plck cp tools 

but occ~s1onally thf"Y juct drop out of his hand; if h:'s 

hand i 5 coodc.no·~gh to r; ... t !\ qrl.p on heavy parts suc!'. '!s 

are involvoo In 3i::,,"~onditionlN.l work his Ghoulder is not 

strong r.r.ough to ttlk fJ the "dghta he hat a puticular 345 



difficulty in work in conn 
the us c of his hands abov~ hi, h • 

~r was r.x~inpd for th~ purpose 

on thF 17th Junr by a d~ctor. who nav~ 

of th proc s.nc;rl 
widEftOe on hh 

bFhal f, and in ')Ctobr r and 8Qain in Junr. by a doctor called 

for th o dcfen~~nt. 

rhrr(' i s 1 i ttl.:; conflict in thr· effect of thP.ir 

(vidcnc' ,"xc"p+: a3 to the ('xtmt of the: impail1!lf.nt in the; 

plaint; ff's ?biHty to p':oform his m~nultl ",orlc and, as 

~oun <;\- l for th r. dE:fcnrhnt has 5ubmittl'd, extent is thll 

<Jif ficl' lt ql1 C st inn in ~his casc:o 

Thrrr. i s no doubt that the) plaintiff suffcroo an 

inj ur y , t thr b;J c,r of Jot!; nC'c!<., ~n injury that damaged 

thr n' )v( s \-mich '1ri,5'r- from hi!'; cervical spine and supply 

his r i'] bt am and sh(\ulr~rr. There- is no doubt thAt, 

bro'Hily spcnkin':1. hr h3s br:en IF.ft with a stiff nc-ck - stiff 

b r C.1W,' Movrmr nt is linitr.d by p~in - ':}nd a weak h:md that 

i nl)t ,s goor' 15 it wrd to bC' br:causC' of the dl.llllaqr: to 

th e. [1! Ve.s th,t s ervt it:mri, what is also a significant 

handi e- \') in thf' C1Sf of such a manu.11 Ylorkp.r, a residual 

1055 of somf' !,o-nsitivity in his thumb and index finger. 

7h ('rc is no rioubt that th('re has beM considcr;:lblF: 

improve ment in the plaintiff's condition brought about by 

the r lo l'Ocration of hi 5 nerves and 1 would think that this 

has b r n ~ssiftd by the exercise involvc<l in his work with 

p"lin, r 'lrticul 'rl y fro:"! incllutiou5 but natural movmtcnts 

of hi <; neck, i'nd 'lilt" con~idr-:rnblr but dp.crellsing discomfort 

ann ire onvCili (nce. Thi 5 i'llprovtrl(>nt includes increllsF:d 

pain-frr:p. mobility of !-.is neck '\nd a dl'crease in the 'lreas 

of rliminishC:fi sensitivity in his l'll'lll lInd hand. There 

could ~t; some: furthF.r iml'rov£mrnt but, lit this stagp., 1 . 
do not think thllt th~+' c~uld he m~r~ th~n comparatively 

minor. 

1 now rf'turn to such conflict as there is between 

the doctors. Por the plaintiff it is said that In 

performing m~nu"Jl work the plAintiff will be gre&tly 346 
impAired I Thorr. Is such IIlP'lixment in uIlnt his tools, 



in lifting wf'i.qhts 

head, that in this resp~ he 1, 1 

of hi'3 nusclf.'S th3t prevent, hlal fl'el'll Nhlnt .hls 

above shoulder height, by pain ~round the Ihoqlder joint 

and by thp. gross restriction of the extension .f hil neck, 

accomp~1ir.d by pain unless he c~n b~d his whol e body 

back\onr,is instf',ld of j'lr.t his n£c!~. The plaintiff' s doctor 

also rrf~rred t1 th€ possibility of ostroarthritls in l~tpr 

YC;)r5. For t~c r:!dl'nd ,1nt th~r(1 is metiical ovid'*'lce that, 

whil (. t ' lI'rp. will br pl'"m':l~nt llllp:lirrnr:nt in the pl~int1ff' s 

abiE 7.y to prrflJr.n '1i!O work - sornl' t:'el'l1l'lncnt loss of 

powrer ;':1 tr.r: 1!"1 '!I'ld crn"inly impairment in his capacity 

to wor'· with hi~ h~1-:~ .1bove hi s hearl, as to the extent of 

\Ih~ C~ 1 l!, I' rid ' 1'1 ' ~"!lt I S ,'uctor did not likc~ to hazaro a guess, 

;md S "fi" climir.id·r ·j !";)sitivity in his fingers - slJch 

ir.1lJ-': Jrr.' nt in l-. i!' opiLi 0" \'fill n,)t be gt'eat. He h1'ld 

fou ne' tWI'"£n hi ~, t,·/.) q: .~r.Jinations of i:h£ plaintiff, pnrticul ~,rly, 

tr.l1: ~t, lir.1i t "\ L.ion of rxtcnsion of his nr.ck was rrducr.-rl 

fro !"" '",. -thir.· ·, tt:: COl · '~!l:rd , th'lt whilr therp. stiJ.l was 

rr S i0"dj tf'n~( rrl'- S5 ovu the ri'lht collar-bone it was not 

50 n-' ,;' , d , thr r , \"'ns sanr irnproVf"lrnt in the deltoid and 

<;urrl~r; n11: U s m ll,;~ll'"' " ''' i", ~hO\Jlr:(r l!lO'/rMfoots vmrt> frl)cr :'IOd 

he CC lllr no\'! c -,ory ~brlucti on of r,i!O ,lIm beyond thp. 

:10ri:>.on-, 11 t o c ')0 ,bov( the ho d-zont .,l. 

n my juc<.lmrnt the plaintiff will continue: to havn 

imD 1l I1TIC nt th-.t '\'1i1r not grp.~t i~ I:>y no means insignific::mt . 

T finrl .1 s o:. ist1nC( in cOr.linq to this conclusion lind 

in 1'nr ing i1 pr'l r cr I;rJmrrnsatio" to thr: plAintiff in his 

hist ,)],"'1 . i.n cr· ~r :rr tUl'!1 " to Vlork 1nd from my assessment 

f)f t l" .rt of 

hi 5 .-r:;-1 "VMcnt 

pc )" snn h. i -; . 1 ntr.: i 5 the evidence of 

"'5 ' ?r f~: I"Jt:T/lti ell :~fCIH':111c ~d there is no 

c1 ,li"! f " !' !lny 10s5 0: :-rmunl"rat 'iC:1 since his return. I 

think trnt t h e !,l"3:nt.~f[ h~s aC:::'I.v rr! this result because 

of thr typr.: of person he h<>ppms to bf:. I take him to be 

~ clJns cl rnUous i'll)rk£'~, I.ho \'IOul.d consic!cr it a duty to givl:' 

a f ,'!ir ~1Y 'S work for a ,:!!II'S !,~y, ,..mo would take p:-idc in 

his ~bility t~ p.rfOrlll hi~ work with satisfaction to himsr:lf 

,md hi~ ''lTlploycr. I do not think that these attitudes 

have b •.. ( ,~ ",ff f-ctC<! by hi'; injurip.,. lind that, to hh credit, 
347 
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hr- has brought thl'J'll t-> his ald in accOftlllOdating hlmsf!lf 

to, ;,mri lYorkinq with his tiisllbUittes. I think that hh 

n'ltur~ l ,~isposition "'lS cn'lbhd him to ~ply the extra 

df0rt, ': 1r(' ;md c('In(:rntr'ltion thl!t his condition rf:quires. 

Hr: i s f·) rty y~<'Irs of agl'! .,d I think that his pr(lscnt 

siturtt l~n will bn rn~int~ined for many years. I think that 

h e h -,s h "d tiifficulty "lnci that he will continue to havr. 

son r ~lfficulty . I think that his difficulties ar~ not as 

great ')'; they wer e: :md th~t some incliMtion on his p~rt 

to l ?y ~ tress, if not ,,"large upon his prr:sent difficultins 

rcf1 u::t; morc hi s r ~rlir-r expericncl' of his disability 

and shows , in :l n ..... t unc·')I!Imon way, an nnxir·ty lest his P1st 

di f f icult ies b f. (,)v ::rlookrd becClus~ he: has m~nalJF:d to cClrry-on 

witt) tlll -' , 

!; ' vcrtt- rlr~s , h r is not th r. niln, physicAlly, th"t hr 

used t I ,f 1n~ J rl Q n , t aV0=look th : t, 1S his Counsel has 

put it, y) t on 1:-: r-c; h r h~-:I to livr with his disnbilitics 

but ~, jIst C) O rn l i.v i n'1 \'lith th(~ ~nct that it miqht be morr, 

~if fi':',l '!: for ~ir;: t:J r'" ~" in l:"trr yr,'!rs. 

i'll l" pl;3 ~ nti ff " . p r>ci '!l cl3ma~es, claimed for medical 

;Jnd 1- ..... r , ' t al frr.; , anr' 1 1') 5 5 of 'Nagf'S whilp away from work, 

ar!' J'lr'" c to ',r ~) :r/ r:. 15 i'!n '~, 5 ~I hi:; submissions for thf 

pl a i n:i f', Souil c.r;l n .1r.; nl') othE'r claim for "economic 

los s" up to th ' riat e of t=ial. In thp.sp. submissions, Counsel 

for +1,(, -. laint i f f nut l""lin and suf'/'f'ring as one item and 

loope:l t f)gpthcr f unction.,1 impai:nncnt and possible loss of 

C";}min 'J ~ apaci ty c: 5 anoth er i tCl'l. f.ny loss of earning 

cap"Ic i ty would .1 ri sc, of course, frOl':l thf' impahmr.nt of th(· 

fun cti on of th~ plaintiff's body but such an impai:nncnt has 

othf,r cOll s€'qUl"nc(:s and I find it bett£'r, as is more usual, 

to con s i dc r loss of r-arning capacity separately from thI'J 

oth er H. ms I SIC Paff v. Speed (1960-1961) 105 C.L.ll. 

549, pr r Fullag~r, J., at p. 558 and see also Tp.ubner v. 

Humblr ( ~ 962-1963) 108 C.L.R. 491, p£r Windeycr, J., ilt 

Pp. 50:-. ;~ ncl 506 and ll.;:.; satz v. Prizibilla (1962-1963) 108 

C.L.R. ?~ l at pp. 542 ct s£q. 

I considf:T tog~thc-r, as Itans that inevitably ov~rlap, 
the plilir.tiff's pain, discomfit and inconvenience in the 348 



past and in the future, th 

diminution in thp function of his body,' tH 
enjoym~nt of lIfe, in his calp. t~~ tmpal~ of th 

natur~l freedom and capacity he h~d in hi' wOIting an~ 

oth~r life and I ass~ss his compensation under these he~d 

of d~)g~s at b2,300. 

'~Jt fu!'th~r SUM ~hould be 1'1 11 owed, if any, for loss 

of flilrn~'lCl cr.pilcHy, :"!~. it is c:lllr.d more appropri~t('ly 

thim " r sonomi c 1 ()ss", O~' , '3S j'/indf!yr.r, J., pref~rr(-d to 

considr-r it in :rrubn(r y. Humbl.! (supra) at p. 506, 

the (<:n)omic v'llu,~ of tlH dinlinution flf a faculty? 

I 5"lY "fll':'thr"''' br';ill.!!;r t!v:; c};dm for loss of earning cap;Jcity 

in 50 f~r as it ~rr rT:rl', upon thr p"st is alr.:sdy pr'lvided 

for i'1 ~h ( sp(~i?l d~m~~rs. 

·;h(> phintiff hi!s sufferP.d Ii diminution of "l faculty 

th1t "',.,. an rcononl/'; "~lur but ~t present there is no 

rcono,..,j.: 10s5 7 % ~omr:tjr.acs th ere- is, by which it could btl 

mc~ ::urr,~. 

, (vE.rth . lr<;5, ! would agru: with Counsel for the 

pl;,intlf f th!lt it shoul; bf' t~kr.n into consider~tion, th::lt 

.vhi.lr ji prcs(nt hI'" incurs no loss of rcmunl'ration this 

m~y not 1lways ~1(> 50. I h.we ~lre~dy mcntionro th ·, 

plai!ltitf's person'll C!ui>Htics that I think have contribut.:d 

to his [resent. ~itu?tion. Another contribution, I think, 

is thl ~trong (!rm~nd for Rrfriqr-r;:rtion Mcch;mics, strongr:r 

in thr -i. r-conrHtio'1ing fiel d, which .,t 00£ time the 

pl 'linti f f se>.IT.s to hw' prr·ferrccl 7 but still strong in all 

firldc d rr-frinrr.lti cn work. It could hr: that with 

incrr.~shg aqr ~:hr r1"intiff latr.r in the! nmet tw£'nty-five 

yr ars I'li 11 no t br :"!bl' t.o (xf:rt h!msc1f as much and as for 

as 10n., ""15 h( now c<,n .:md, :tlthouqh for the foresE"F-;Jblc 

futurr t'r. d(L:~l1d for his work ~s ~ p.drig~ration Mechanic 

she-ul d continur , i:hi S ~Hu"tion mt>.,/ no-+: o.,tain for thr- rest 

of . is vnrkinq <"i?ys . In >] depress~ l.,bour market he would 

bl ~'lnrJicllppC'd. 

I think th:'lt sO"'(-thi~ II\Jlt be "UOW*! for the·se 

possibilities notwithstanding that they are only 

possibilities and the difficulty 1n fixing a fi9ur~ that 

c~n br: no more than arbitroy' Sea the judgrMnt Clf thh 
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