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REASONS 

MORESBY. This was an application for a Writ of 
and l6t~ertiorari to call into question an Order made by the 

Stipendiary Magistrate at Port Moresby under which the 
\. applicant, Ernest Douglas Hunnam, was ordered to pay 

maintenance for his wife and child. 

The part of the Order called into question 
is the last provision dealing with maintenance to the 
effect that the payments are to commence on and from 
the date of desertion, which goes back to a period 
prior to the hearing and prior to the issue of summons. 

On the preliminary application, the wife, 
Emily Margaret Hunnam, was represented by Counsel, but 
the learned Magistrate was not. I made an Order Nisi 
on the first application in order that the proceedings 
might be brought appropriately to the notice of all 
parties concerned. On the return of that Order Nisi, only 
the applicant appeared and he was represented by Counsel. 

I was referred to the little authority there 
appears to be as to the making of Retrospective 
Maintenance Orders. Some of these are collected in 
Litherland's textbook on "Maintenance of Deserted 
Wives and Children" - 2nd Edition, p.344, but the 
earlier reports are not available in the Territory. 

There is one case, tta1WV9 v. Reynolds 380 
reported In 1931, Q.J.P. Reports, p.~, in Which 
the headnote states that the Supr •• ·,Crau.rtbeld that 



· -..:-
the Magistrate could not aate • Retnepecu.. 0 .... , 
It appears that this point W •• COf.cedecl and ... not 
argued. About as far as the authority go •• i. th.t 
Counsel of high standing and Henchman J. thought th.t 
the point was beyond argument. There are other c •••• , 
particularly from New Zealand, which would tend to 
support the same view, but they do not add a great 
deal of weight since they are concerned with affiliation 
proceedings in which there can hardly be any support 
for the natural father's liability unti~ a Court, acting 
with statutory authority, arrives at a finding of fact 
which is the starting point of his liability to pay 
maintenance. 

Although Nurmberq's case is by no means 
authoritative for the present purpose, I am in much the 
same position in the present case, having had no opposing 
argument addressed to me. There is much to be said, 
therefore, for the view that I should accept Nurmberq's 
£A!! as sufficient. juthority to indicate an established 
view for the purposes of an uncontested case such as 
the present. Nevertheless, I am still bound to look 
into the matter since, if I decide to set aside the 
Order, I must still consider what proper Order should 
be put in its place. 

Having made some investigation into the matter, 
I think that the position is that there is no authority 
clearly applicable to the legislation under which this 
Order was made. I think that the true position is 
that the jurisdiction to make this Order is entirely 
statutory and any Order made must, therefore, come 
within the terms of the Ordinance. 

On the face of it, I can see nothing 
unreasonable about the provisions made by the learned 
Magistrate, who, in making the Retrospective Order 
was apparently following a practice which has been 
recognised in the Territory before. It may well be 
that if a similar Order were being pronounced in an 
unlimited jurisdiction, the Court would find itself 
with a much freer hand to make provision for the 
protection and maintenance of a deserted wife and 
child. But since the Ordinance makes no exprelS 38 
provision for Retrospective Orders, a Maintenance 
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Order pronounced in the District Court mu.t b, 1~1~.m 
to the special jurisdiction conferred. 

One characteristic of thi. jurisdiction i. 
that it enables a complainant to have provision made 
for her daily needs immediately and without prolonged 
investigation into questions of property, security 
or matrimonial troubles which may be involved. If 
a case involves complexities or special requirements 
going beyond this immediate jurisdiction, the better 
course is to bring appropriate proceedings in the 
Supreme Court and, if necessary. - pending the final 
determination of outstanding matters, seek some interim 
provision. 

The Deserted Wives and Children Ordinance, 
1951-1961, provides in Section 6 jurisdiction for a 
District Court in New Guinea, and for a Court of Petty 
Sessions in Papua, to make Orders, inter alia, for the 
use of the wife or for the support of a child, in each 
case for such allowance as the Court considers reasonable. 

By virtue of Section 287 of the District 
Courts Ordinance, 1964, this jurisdiction becomes 
exercisable by the recently established District 

Courts. 

In Sub-section 2 it is provided that an 
allowance ordered to be paid under the last preceding 
sub-section shall be paid weekly, fortnightly or monthly 
and to such person and in such manner as the Court 

orders. 

Sub-section 3 refers to an Order for the 
support of a child as "continuing" in force. There 
are separate provisions dealing with such matters 
as security for payment of the allowance and for 
enforcement and for the variation of Orders from 

time to time. 

Although the Ordinance confers a discretion 
on the Magistrate in deciding what is reasonable, it 
seems to me that the Ordinance contemplates a regular 
allowance to meet the daily needs of the parties f3:82 
current expenses in the present tense. Whilst I 
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~hink it by no means unreasonable to _at 
for past maintenance to reimburse a wlf. fO 

has already and recently spent, I can find no AnU~.~~on 
in the Grdinance of any legislative intention to con 
power upon the Magistrate to make a Retrolpectlve Orde~. 
It seems to me, therefore, that this power could not 
be held to be conferred by the Ordinance upon the 
Magstrate. 

I think that the paragraph of the Order which 
provides for the retrospective payment is severable 
from the rest of the Order, so that it should not be 
necessary for me to set aside the entire Order. I 
propose to direct that a Writ of Certiorari should now 
issue and be made absolute in the first instance and 
that the urder in question be called up and amended 
by striking out those parts of the Order which provide 
for payments to commence on the 7th February, 1966, 
and putting in their place provisions appropriate 
for the payments to commence as from the date of the 
learned Magistrate's Order. 

It might well be proper for the Order to 
provide for payments to commence as from the date 
of the compaint - this being the date upon which the 
Court first becomes seised on the matter and the date 
from which Section 5 of the Ordinance operates. However, 
since no argument has been addressed to me on this 
question, I think it would not be an appropriate case 
in which to establish such a new practice. 

38 ~ 


