
IN THE SUPRF#E 1 

PORT MOAFBDV The accused stands charged before me that on the 
l 

7th. 8th and 29th of October 1965 h e  unlarPully wounded one Mdmr Jehn 
9th August, 
1966. Craig. The fa&@ f a l l  wlthin a m a l l  ampass md I find thaa 

t o  ba as  folloats. 

The accused on the  29th of Oetober l a s t  ms mp1oy.d 
aa a "boes-boin a t  t h e  Javsrare Plmtr t ion  ia the 8og.ri a e a .  

The manager of t he  plantation was a Hr. Starart rho on the n t h  

October had been taken t o  hoopital at Port Moronby for 
f a r  samn foot infection. Prior  to hla l w n g  he had n m g e d  
wlth the wl tnee~  k i g  who was t he  nunagc of t h e  adjoining 

plantation Daradae tha t  Crag would keep a s u p a ~ ~ i s m y  aye on 

t he  work of t h e  plantation. This he did by v is i t ing  the 
plantation on t h e  afternoon of the 28th and again on the  afternoon 

of t he  29th. 

He l e f t  Daxadae on t h e  l a t t a r  ef tmoan smmhme 
about 4 p.m. accampaniul by his m eboos-boln one W, md went 

I' 

t o  the factory a t  Javarare whme latew m8 being pmcesned. I -  



The accused wal not t h e e  Uld Qoig asked where he ms, 
apparently without g M M g  m y  Isrfomahion. A t  the pkantPUon 

there ware  a l ~  cmp~eyW6 grth-g f%-d tooking 

af te r  some co t t l s  on the  other sidm of 4 five?. c5rfg did not 

look a t  the work beidg done by these e ~ p l o p e s  but hwlng l& the 

factory he drove along t h e  rord i n  h is  L.ndmvar, on the m y  
enquiring of some empioydes working on the mad as t o  the 
whereabouts of the  aocumcd end *g& mlt. 

relative of the accused nand Jchuro n o  p l u m &  he having rocently 
returned fmm h i s  WO*. m i l e  then Cralg sapr tha occusrd 

ccming olong tha mad and he W t o d  fo r  hlm on the atop6 leading 
up t o  the verandah of the  aceUsed*a house. The acaued had e bush 

knife In h11 f ight  hand lihioh gngva seine s l ight  indfestien tha t  he 
was returning from d. m e  buah knife 1s  8 st- or umol 

working tool. maig pas on the thlrd atop ahich wat &out two 

feet  f m  the  gramd. When t h e  accused ease up to the foot of 
the  eteps Craig a&& h i m  whore he had born ond My h* W not 

"on the jobn. The soarsed raplicd that he had been wrklng but 

Czalg'r at t i tude t o  this a ~ s e r t i m  wra a s  ha mid  in cwldmce, 
"1 hem di f fp la ta .  I c m o t  SW MY basis  fo r  h i s  dicbdid of 

the sccused and i n  my opinion he leapt t o  a wddm h d  unjuntifiod 
conbluaion. Qalg was moyod md spoke t o  tho ascuMd i n  6ttmng 

terms and told hlm that he mm a bloody l lq .  He ma atanding 

wlth vs kneecap about in l i n e  with the  accused% rhouldor and bdng 
of opinion that  the a m m d  was net  leaking ngt hlm nhllet ha m e  

speaking to hlm he (Wag)  put h i s  l o f t  f ea t  cut md with amto force 

J&ed the aecused*~ h a d  up oz backrartle wlth M6 bod. The 
boot had a mode Upper bnd l Worn rubbu WlO. 

T h e e  was i confllef as to *curor h* had kicked the 
accused once o r  twlce, the r~cusod Johuro malntahfag twlce, 

Qaig saylng t h e  it wna only oncl. h* bkolb incidmt happoned 
very qulekly and I am not bttisflod that thme  were tw k i d s  
but I am setlsf1.d that  thore was a% leaat  a lCMibh shovlng 
which constituted a not insignificant and certainly degrading 

assault and 0114 M c h  uaa l ike ly  t o  Cause my w d p i a n t  to lose 
his twper, Wch w quit. sntlsfiod the  accu8.d did. I ihculd 



add tha t  the  d t a s o e  h i q  did not' impnrr  mr wd'my jjudpsnt 

of him i s  tha t  he 16 an aimgbt v d  ignormt ma rho ssr and 
sees nothing m n g  i n  hi8 conduct. Bhpkbspeota well deacrlbed 

h i s  i l k  - %an .... r dnst in a l i t t l e  brief authority, w@t 
ignorant whm h a 9  aost assured'. Aa Cralg a d d  1n rvidmce, 

"Hew WM I eo do myth- else? I osuld not  lem dawn fmp 

t he  step tm push hLs head up. I t  m6 c o n v d a t  for  m t o  

lpueh him with my footr ~t dld not oocur t o  m 1  to say 'tsok 
up when you ape& t p  me, manm. It did  not  o c a u  W hltu 

bsoauae he was 1rr.tiOnnlly angry and a W C8?Ole81 M h- 

dignlty d t h e r  h16 m o r  tha t  of my p a s a n  f o r  when he f e l t  

an umgpnc and ignorant cartampt. 

The aocused i n  hlr sudden anger, and I m ael l r i i rd  

without reflrotion, m g  d t h  tho  bush knife crhich he war 
a l l  the  W e  holding in his r ight  hand a t  the  l e g  whloh had 

j u s t  kicked or puahad him, i n f l b t l n g  I wound about 9. or  4" 

long ju s t  b e l w  tIu lmescap and transverse t o  and t o  tha  l e f t  
of t he  shin bone. C ~ i g  rmtre&t%d up t h e  r e s in lng  l tqm on fo 

t he  verandah puwued by the  roeused mlm graspad him by the  throat 
with h l s  lo f t  hand. Zhm was a confl ict  of evidenos aa to 
what hsppened then, W g  mlntainlng that the  aocused had the  
knife raised t o  s t r ike  hlm on t h e  head, t h e  aaeusod and Johuro, 
who was present, eaying t h a t  t h i n  was not so. Indeed t he  

ae&ed stated thet  ha hrd t h e  belief that Qaig *as leaking 

f o r  a weapon with which W attack him and t h a t  was t h e  reason 
for  hls pursult. I do not belleve t h i s  t o  ha the  owe. I think 
the accused war srtzrmely angry md  prabsbly hmd it i n  NI mind 
t o  do s w e  further p h y d c d  i n j u y  to Craig birt wlWn 8 few 
seconds Johuro took the  kni fe  f r a s  h9m dthout any etruggla and 
the accused h e d l r t e l y  aalmod down. Craig nho was blerding 

falrly pmfueely got into t he  Landrover and drove to h16 a 
home where he was asslated by h i s  wlfe and e medlcal orderly 
who inserted a nunbar of ruturea into the wound ahioh has now 
healed completely leaving a smell benign4ooling sou. 

Mr. Heath for  the  defwce urged upon me that there 
was clearly provocation wlthln the  meaning of emtian 268 of 

the  Code and tha t  the  accused was enti t led t o  an acquittal by 



virtue of the  provlslons of raction 269. That thm W 

provocation within th. me&ing of section I hWe no doubt. 
True it is thbt tho e w e d  hsJ hrd a good deal of wnta& ul th  

elvllisetion and hss been in PO* UoM6by for  tho past dwm 
yams clurlng fou? yWx% of *eh h. ass m a n b e  (If th* Conetsbulary. 
He was .in a swfoz dnd resprmslble paaltlon on the  plm-on. 
But i n  my opinion my men the  mbjwit of t h e  unnwePraxyv 

degrading end inatl t inp assault cacmltted m h b  aould be p8rdon.d 
fo r  losing h i s  paws? of salficontrol M u tb be inducad ts 
assault the  pnnroka. Aeawdfn$ly X hold Uul &dip% uonduot 
constituted both a wrongful act md m tbsult of such e nature 

a s  ts he l lkaly when don* t o  M ordinary p- t o  deprive hifa 
of t h e  power of self-cbntzor and t o  Znsuca h b  to iereult  t h e  
person by whom the  rut a t  inc lu l t  wrs dons and off.nd. 

Thare rcmalne t o  w n s i d a  ahether the  asduoad cm wail . . 
Nmaelf of wetion 269 ao aa t o  bk freed af c h i n d  nrponrlbillty. 

The sectlon reads I . 
#A psmon is not mtmlnplly tasponatble for m clsrarit 
aapapitted upon a pesson who gives him pmvocabion fo r  
the a s ~ a u l t  I f  hb is Ln fit& depzived by the p r o v o c r t i ~  
of €he powex of self-cmtrol and aGCs upon it on a mddm 
md before there i r  time fo r  h i s  passion t o  cool* provided 
that  the t-o used i s  n ~ t  dlsproporkionuta t o  the  I 
pzwoeatlon and is not intended and i s  nct auch as i r  
l ikaly t o  cause death or grievous badily W.*, 

I find tha t  Talmbd was i n  f r e t  deprived by the prowcatim of 
h i s  power of self-control md t h a t  he a d a d  upon that m o n t i M  

on the sudden and before there waa time f o r  h26 psrsim to cool. 
Indswl N a  reeation was b . d i a t e .  

The dlff lculty lire tbe  pmviso that th. used 

is not t o  be dlspwportionata fo the p m o o a t i o h  Rsd, 2. In 
R. v. Qoxmoft. r manslaughtvr case Wed i n  Brisbane in 1911, 

polnted out that  t h e  seetion called upan r m to  Bade his anger 
wlth judgment and that  the  lam expeoted an a n g y  man - a man 
who had loet  control of hlmsalf - t o  msasuza, the propartion of 
the foma he used m d  t o  neigh t h e  probablllty OF othenrlma Q the 

a ~ t i a n s  he used causing death o r  grlNouo bodily h a ,  whhh he 

thought was absurd. I have much the rma feeling about this seetlon 



as did Real. J. But I mu& de my best to apply it. In thin 

case I sn raClefi#d that  We blow struck by the ecturod aqs 
not intended t o  taw. death or gdmeur  bOdLly h a n  no? do I 

t h l n k  that lt was a blew likely t o  hqve guth l hnulb. 

OLlkely" I take t o  Bean re  reaeonubly foreaeorble m$ prebobly 

hovlng arch a zasult, i.e. fmrswabl. both by the  accurad 
and by the ordirwy man plaoad i n  the o l ~ o t a n ~  i q  whlch 
the accused found himself. It orrms t o  me that  what hnppened 
in  tb i s  care mr that  She rca~red  undastmdably lwt his 

temper when .truck fnd slmost blindly struck out a d a p l e  
round ersl blew of some force a t  the bg rdrfch had klcked o r  

pushed him. He Btruek out d t h  r woapcn which wltr 
fortuitously m a  tn his hand a t  the m o m e n t  uui I oeanot fmd 

satisfied beyond reasonable doubt a6 I must be thst  the  fozoe 

was dlspzopwtfarrat. t o  the provocaticn. I do not npd 
t h i s  as hn extrrerdlnary motion. Had Talmburi gans in  seueh 
of his bush knife or sen. atbar Mepan er had he ralned l s u i e r  
of blows on Qelg the parition wuld of amme have bean 
different. As Tsfmbari himself arid i n  cross-exmlnltien - 
"If I had intended te  cut him I W l d  have att hlm ceriouslp. 
and I have no doubt that  t h i s  i r  a true st8tennnt of the  pelt ion.  

I want t o  &.resr part larlarly that  I m nut t o  b. 
taken as saylng that  r man i r  mt i t l ed  t o  use a M i e  r other 

weapon i n  rstal iat lcn when assaulted sr insulted. Gmerally 
speaking the  use of r knife o r  0th- weapon i r  b ba deplored 

and will m a t  rigorous pmfdmnt. E& each case murt dapmd 
u y n  i t s  own CirnnnsBancss and this i r  r very 6pe~I.I QOSO. 

The pnscslae ef the h l f e  waa indesigned end t h e e  a s  nothing 

l ike  any primedltrted Use. The fact tbt Johum had no trouble 
i n  taking the knife tram Talmbui md tha t  ha calmed d o n  
immediately t h i s  ,yes done further confima in my mlnd the vim 
I have fowed of e suddan and nakual loaing of tanper md r 

: 
regaining of control reeesnobly soon a c h  one would expect 
of the erdinsy m. 

4 
,l \ For the foregoing masons I find the  rccured not 

guilty and he w l l i  bs discharged. 


