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IN THE SUPREME COURT : ' b

) i
OF THE TERRITORY OF ; ~ CORMM ¢ MINOGUE, J.
PAPUA AND NEW GUINEA ) ‘ \

Ve

TAIMBART-KESA

JUDGMENT

The accused stands charged before me that on the ;
29th of October 1965 he unlawfully wounded one Andrew John ‘
Cralg. The facts fall within a small compass and I find thea
to be as follows. e

The accused on the 29th of Octeber last was employed
as a "bose=boi" at the Javarare Plantatlon in the Bogeri area.

The manager of the plantation was a M. Stewart who on the 27th
October had been taken to hospital at Port Moresby fox. treatment
for some foot infection. Prior to his leaving he hed arranged
with the witness Crelg who was the manager of the adjoeining’
plantation Daradae that Cralg would keep a supervisozy eye on

the work of the plantation. This he did by visiting the
plantation on the afternoon of the 28th and ggain on the afterncon
of the 29th.

He left Daradae on the latter efternoon at scmewhere
about 4 p.m. accompanied by his ewn "boss-bol" one Kama, snd went ‘
to the factory at Javarare where latex was being praocessed, o
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The accused was not there and Craly acked where he was,
apparently without getting any information. At the plantition
there wera algo employaes gathering firewsod snd ethews looking
after some cattle on the other side of a river. Craig did not
look at the work being done by these enployees but having left the
factory he drove aleng the rogd in his Landrover; on the way
enquiring of some employées working on the Toad as te the.
wheresbouts of the accused end again without result,

He then went to the accused’s house where s tlose
relative of the accused named Johuro was present he having recently
returned frem his work. Whilst there Cralg saw the accused
¢oming along the xoad énd he waited for him on the steps leading
up to the verandsh of the acoused®s house., The accuscd had a bush
inife in his right hend which gave some slight indication that he
was returning from work. The bush imife s a standard or usual
working tool., Cralg was cn the thizd step which was about two
feet from the ground. When the zccused came up to the foot of
the steps Craig asked him where he had been and why he wgs not
“on the job". The accused replied that he had been wozking but
Craig®s attitude to this assertion was as he sald in eﬂdmco,

"I knew different", 1 cannot see any basis for his disbolief of
the acoused and in my 6p1n10n,hl leapt to a sudden and unjustified
conélusion. Cralg was mofﬂd and spoke to the secused in strong
terms and told him that he was a bloody liary. He was standing
with his kneecap about in line with the accused®s shoulder and being
of opinion that the accused was nnt llouking at him whilst he was
speaking to him he (Graig) put his left foot out und with some force
Jerked the accused*s heid up or buckwards with his boui. The
boot had a suedi uppmr and a worn rubbnr sola. '

Theze was & conﬂhtt as to wheéther he had kieked the
aceused once or twice, the ﬁacus-d md Johuro maintaining twice,
Craig saying that it was only once. 'The who).o incident happened
very quickly and I am not satiefled that there were tio kicks
but T gm satisfled that thers was st least a forcible shoving
which constituted a not insignificent and certalnly degrading
assault and one which was likily to cause gny recipient to lose
his temper, which I um quit- satisfied the accused did, I should
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add that the witness cralg dld not lmprwl e and m;r .judgmmt
~of him is that he is an amgant and igmrmt man. uﬂm sgw and
50es nothing wWroRg :ln his cnnduct. shakespnaz-a wall deseribed
his 1k = "man eeses drest in a little brief nuthor;ty, moot
ignorﬁnt when he's most assured”s As Cralg sald in evidence,
“How was I €o do anything else? I could not lean down from
the step to push his head up. It was convenient for me to
push him with my foot, It did not ogcur to me to say "Leok
up when you spegk 0 me, wan’, It did not oceur o him,
becauss he was irraticnally sngry and a man careless of human
dignity either his own or that of any persen for whom he felt
an arrogant and ignorant eontempt, :

The accused in his sudden anger, and I am satisfled
without reflection, swung with the bush Imife which he was ‘
all the while holding in his right hend at the lég which had
Just kicked or pushed him, inflicting a wound gbout 5° or 4°
lang just belew the kneecap and trensverse to and to the left
of the shin hone, Craig retreated up the ramaining ateps on to
the verandah pursued by the accused whe grasped him by the throat
with his 1eft hend. There was a confliet of evidence as to
what happened then, Cralg maintaining.that the sccused had the
knife ralsed to styike him on the head, the accused and Johuro,
who was present, saylng that thls was not so. Indeed the
accused stated that he had the belief that _draig was locking
for a weapon with which to ettack him and that was the, reason
for his pursuit. I do not believe this to be the casé.' I think
the accused was extremely mgey and probably had it in his mind
to do some further physical injury to Cralg but within a few
seconds Johuro took the knife fram him without eny struggle and
the accused immedlately caimed down.  Cralg who was bleeding
falrly profusely got into the Landrover and dxove to his own
home where he wae aseisted by his wife and & medicli oxderly
who inserted a number of sutures into the weund which has now
healed completely leaving a small ‘benign-—looking scar.

Mr. Heath for the defmcururged‘upan me that there
was clearly provocation within the meaning of secticn 268 of
the Code and that the accused was entitled to an acquittal by
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virtue of the provieions of section 269. That there was
provocation within the meaiing of section 258'; hdve no doub‘h,
True it 1s that the accused has had a good deal of contact with
civilisatien and has been in Port Moresby For tho past eleven
years during four yeass of which he was & member of the Constabulary.
He was 4n a senlior end responsible position on the plantation.

But in my opinion eny man the subjest of the maunsn"rv,
degrading and insulting assault committed on him eould be pardoned
for losing his power of self-control so es to be induced to
assault the provoker. Accoxdingly ¥ hold that Creiy's conduct
constituted hoth a wrongful avt and an insult of such a nsture

a8 to be 1ikely when done to &n ordinary person to deprive him

of the power of self-gontrol and to induce him to sssgult the
person by whom the act or insult was done snd offerad.

There remalns to consider whether the accused can avall
himself of section 269 so as to be freed of criminsl segponsibility.
The sectlon yeads s '

“A persen is not eriminally sesponsible for an assault
committed upon a pewson whe gives him provocation for

the agsault 1f he 1s in fact deprived by the provesution

of the power of self=contvol and acts upon it on a sudden
end before there is time for his passicn to cooly provided
that the force used s not disproportionate to the
provocation and is not intended and is not such as is
likely to cause death or grieveus bodily hawm.%,

I find that Teimbarl was in fact deprived by the provocation .of
his power of self-control end that he acted upon that provocatien
on the sudden and before there was time for his passion to cool.
Indeed his reastion was immediate.

The difficulty lies in the provise that the foxce used
1s not to be dispropostionate to the provocation. Real, J. in
R. _v. Foxcrofi, a mmsléughtlr case tried in Brisbgne ipn 1911,
pointed out that the sectlon called upon a man to guide his anger
with judgment and that the lew expected an angry men = a man
who had lest control of himself - to measuwe the proportion of
the force he usad and to welgh the probability or otherwlse o the
actlions he used causing death or grlevous bodily hgm, which he
thought was absturd. I have much the same feeling shout thie section
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as did Real, J. But I must do my best to apply it. In this
case I m satlsfied that the blow stzuck by the accused was

not intended to cause death or grievous bpdily ham nor do I
think that it was a blew Iikely to have such a vesult.
"Likely" I take to mean as reasonebly forssecuble as probably
having sueh a result, il.e.  foreseeable both by the apcund

and by the ozdinary man pleced in the circumstances in which
the accused found himself. It semms to me that what happened
in this case was that the accused understandably lost his
temper when struck and almost blindly struck out a single
round amm blew of seme force at the lpg which had kicked or
pushed him, He struck out with a weapon which quite
fortuitously was in his hend at the moment and I cennot feel
satisfied beyond reasenable doubt as I must be.that the force
was disproportionate to the provecation. I do not regard
this as an extraordinary reaction. Had Talmbari gone in search
of his bush knife or scme other weapon or had he ralned a series
of blows on Cralg the passitien would of course have been
different. As Taimbari himself ssid ln cross-examination -
"If I had intended te cut him I would have cut him sériously”,
and I have no doubt that this is a true stetement of the position.

I want to stress porticularly that I am not to be
taken as saying that a man is entitled to use a knife or other
weapon iri retaliation when assaulted er insulted, : Generally
speaking the use of g knife or other wéapan is to be deplored
and will merit rigorous punishment. But each case must depend
upon its own cirzcumstances and this is a very speclal casa.

' The presence ‘of the knife was undesigned and thezxe was nothing

like any premeditated use. The fact that Johuro had no trouble
in taking the imife from Taimbari and that he calmed down

 immediately this was done further confirms in my mind the view
‘I have formed of a sudden and natural losing of temper and a
regalning of control remsanably soon which one would expact

of . the ordinary men.

For the fo;.-egoing reasons I find the accused not

* guilty and he will be discharged.
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