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J U D G M E N T  

Pt .  Moresby. I n  this case  of OBAKA t h e  ques t ions  involved 
19th and a r e  e s s e n t i a l l y  q u e s t i o n s  of f a c t  and we have had a  26 th  
August , cur ious  a r r a y  of p e r s o n a l i t i e s  amongst t h e  wi tnesses .  
1966. The offence wi th  which OBAKA is charged i s  a  minor one 

o f  an a c t  of indecency i n  r e l a t i o n  t o  a  smal l  g i r l .  It 

appears t h a t  no harm was done t o  t h e  c h i l d ,  who was 
a s l e e p  a t  t h e  t ime,  and had been d i s t u r b e d  dur ing  t h e  

n i g h t  by t h e  n o t  unusual p rocess  of w e t t i n g  t h e  bed. 

The accused was a s l e e p  i n  t h e  same room and t h e r e  is  
o b s c u r i t y  about t h e  p r e c i s e  f a c t s .  

On t h e  Crown c a s e  t h e r e  was room f o r  doubt 

and t h e  evidence depends very  l a r g e l y  on t h e  wi tness  
WEIRAGE, t h e  mother of t h e  c h i l d .  She and o t h e r  
wi tnesses  were o u t s i d e  by a  f i r e ,  but  q u i t e  c l o s e  
t o  t h e  house where t h e  accused and t h e  c h i l d r e n  were 
s l eep ing .  She was d i s t u r b e d  by sounds of c ry ing  and, 

a s  I have i n d i c a t e d ,  t h e r e  were reasons  o t h e r  than  any- 
t h i n g  done by t h e  accused which might w e l l  have produced 
t h o s e  sounds. A t  a l l  even t s ,  WEIRAGE went t o  a t t e n d  t o  

h e r  c h i l d  and when s h e  g o t  t o  t h e  house found t h a t  it 
was i n  darkness .  It should n o t  have been so ,  because 
t h e r e  was a  lamp l e f t  burning i n  t h e  room. She came 

back t o  t h e  f i r e ,  where t h e  o t h e r  people  were, and g o t  
a  lamp belonging t o  t h e  w i t n e s s  LEJUDM. Whether L E m M  

was impel led by c u r i o s i t y ,  a s  he  exp la ined ,  t o  f i n d  o u t  
why it was necessa ry  t o  t a k e  ano ther  lamp i n t o  t h e  room, 
o r  whether he sensed a  no te  of alarm is by no means 

c l e a r .  But i t  i s  c l e a r  t h a t  he d i d  a t  some s t a g e  
fo l low t h e  wi tness  WEIFiAGE'and e n t e r  t h e  room. 

One t h i n g  t h a t '  i s  p e r f e c t l y  c l e a r  i s  ' t h a t  
WEIRAGE saw, o r  thought  s h e  saw, OBAKA committing an 

a c t  of indecency wi th  h e r  c h i l d .  She was a p p a r e n t l y  
enraged about t h i s  and a  hue and c r y  was immediately 

r a i s e d  by her .  Now on h e r  evidence t h e  behaviour of 
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t h e  accused  i n  t h i s  s i t u a t i o n  was c u r i o u s  i n  many ways 
because  s h e  s a i d  h e  remained i n  t h e  v i c i n i t y  o f  t h e  
c h i l d ' s  bed f o r  q u i t e  a  p e r i o d  of  t i m e  and t h e n  came 

away when s h e  p r o t e s t e d  a t  h i s  p r e s e n c e .  

According t o  t h e  s u p p o r t i n g  w i t n e s s ,  MENSW, 

t h e  c i r cums tances  were  s l i g h t l y  d i f f e r e n t  when s h e  
e n t e r e d  t h e  room b u t ,  i n  t h e  main,  s h e  does  s u p p o r t  
what WEIRAGE s a i d  and h e r  ev idence  c o n f l i c t s  i n  many 
i n s t a n c e s  w i t h  t h a t  of LEJUOM. I t h i n k  t h a t  it is  
c l e a r  t h a t  MENSUO e i t h e r  e n t e r e d  t h e  room, o r  became 
concerned  abou t  t h e  behav iou r  o f  t h e  accused ,  a f t e r  
WEIRAGE had r a i s e d  a  l o u d  p r o t e s t ,  and it i s  p o s s i b l e  
t h a t  s h e  d i d  n o t  s e e  e x a c t l y  what  happened. L1 f a c t  
i t  i s  p o s s i b l e  t h a t  WEIRAGE h e r s e l f  was n o t  a t  a l l  .-H' 

c l e a r  abou t  what t h e  accused  was d o i n g ,  b u t  drew i n f e r e n c e s  -- 
from t h e  p o s i t i o n  i n  which s h e  f i r s t  saw him. 

On t h a t  e v i d e n c e ,  a s  I s a y ,  t h e r e  is room 
f o r  d o u b t ,  b u t  t h e  accused  h imse l f  and h i s  s u p p o r t i n g  
w i t n e s s ,  LEJUOM, th row f u r t h e r  l i g h t  on t h e  conduct  
of t h e  accused .  

, . 

LEJUOM is  m a r r i e d  t o  t h e  s i s t e r  of t h e  accused  
and h i s  men ta l  a t t i t u d e  towards  t h e  a c c u s a t i o n  seems 
t o  me t o  be p r e t t y  c l e a r .  Taking t h e  v iew t h a t  h i s  
b ro the r - in - l aw  i s  concerned  w i t h  an a c c u s a t i o n  of 
conduct  which has  done  no p h y s i c a l  harm t o  anybody, 
LEJUOM r e f u s e s  t o  b e l i e v e  t h a t  h e  dxd a n y t h i n g  
improper .  I t h i n k  t h a t  a s  h e  s e e s  i t ,  t h e r e  would b e  

no s e n s e  i n  s t i r r i n g  up  f a m i l y  s t r i f e  when t h e  g i r l  
was, a t  a l l  e v e n t s ,  unharmed. I t h i n k  h i s  ev idence ,  
h i s  r e c o l l e c t i o n  and h i s  o b s e r v a t i o n  of t h e  f a c t s  

were  i n f l u e n c e d  by t h i s  a t t i t u d e  o f  mind and I t h i n k  
t h a t  it i s  p l a i n  t h a t  i n  hav ing  t h a t  a t t i t u d e  h e  has  
a p p l i e d  t o  t h e  s i t u a t i o n  q u i t e  t h e  wrong t e s t  of  
c r i m i n a l  r e s p o n s i b i l i t y .  I t h i n k  t h a t  LEJUOM i s  a 
r e s p o n s i b l e a n d  r e l i a b l e  c i t i z e n ,  and h e  gave  h i s  

ev idence  v e r y  w e l l  and  q u i t e  f r a n k l y .  But h e  does  
a p p e a r  t o  have  t h i s  f i r m l y  based  p r e j u d i c e  which,  
c o n s i d e r i n g  t h e  problems of t h e  s o c i e t y  i n  w h i c h ' h e  
l i v e s ,  i s  by no means .an u n r e a s o n a b l e  a t t i t u d e  f o r  

him t o  b e a r .  
.. 

However, i f  LEJUOM e n t e r e d  t h e  room when he 
s a i d  h e  d i d  h e  shou ld  have  s e e n  t h e  accused  much 
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c l o s e r  t o  t h e  bed occupied by t h e  c h i l d .  The 

a l t e r n a t i v e  i s  t h a t  he en te red  t h e  room  WEIRAGE AGE 
had r a i s e d  h e r  q u i t e  loud p r o t e s t  and a t  t h a t  s t a g e ,  of 

course ,  t h e  accused would have r e t u r n e d  t o  h i s  own bed. 
It may be s i g n i f i c a n t  t h a t  it is common ground a l l  round 
t h a t  when t h e  accused was n e a r  h i s  own bed he was 

s i t t i n g  on it and was n o t  i n  an a t t i t u d e  of s l e e p .  He 
was wide awake. 

The evidence of t h e  accused himself  r e v e a l s ,  
I th ink ,  a  s e n s e  of g u i l t ,  which i s  n o t  always easy t o  
d i s t i n g u i s h  from a  s e n s e  of shame o r  a  f e e l i n g  of 

apprehension.  It appears  t h a t  t h e  lamp was l e f t  on 
i n  t h e  room on purpose,  and t h e  weight of evidence 

i n d i c a t e s  t h a t  when WEIWGE en te red ,  t h e  lamp was 
completely ex t ingu ished .  The accused s a y s  he  d i d  n o t  
t u r n  t h e  l i g h t  o f f ,  he tu rned  it down, and i n  t h a t  
c o n d i t i o n  t h e  lamp was g i v i n g  o f f  adequate  l i g h t  t o  
enable  people  t o  s e e  o t h e r  people  i n  t h e  room. 

Now WEIRAGE i s  accustomed t o  g e t t i n g  about i n  
t h e  darkness  o r  semi-darkness and t h e r e  would be some 
reason f o r  t h i n k i n g  t h a t  t h e  accused i s  r i g h t  i n  saying 
t h e  lamp was s t i l l  on and n o t  ex t ingu ished  and t h a t  
WEIRAGE may hnv2 seen him i n  one p o s i t i o n  a t  t h a t  t ime 
i n  t h e  subdued lamp l i g h t  and then went ou t  t o  g e t  t h e  
o t h e r  lamp i n  o r d e r  t o  s e e  b e t t e r  what was t h e  p o s i t i o n .  

This may account f o r  some of t h e  confusion i n  WEIRAGE'S 
mind and some o f  t h e  minor v e r b a l  i n c o n s i s t e n c i e s  i n  
h e r  evidence.  

A t  a l l  even t s ,  when WEIRAGE d i d  go back t o  
t h e  p o s i t i o n  n e a r  t h e  bed s h e  s a y s  she  saw t h e  accused 

t h e r e  q u i t e  p l a i n l y  i n  t h e  lamp l i g h t .  On t h e  evidence 
of t h e  accused himself  I cannot  be  convinced t h a t  h i s  
account of t u r n i n g  down t h e  lamp was c o r r e c t .  I t h i n k  
t h a t  he is  i n  a p o s i t i o n  where t h e r e  was no j u s t i f i -  

c a t i o n  f o r  t u r n i n g  t h 6  l i g h t  o f f  and, i n  view of 
t h e  accusa t ion  made a g a i n s t  him, he  i s  seeking a  
s i t u a t i o n  in which he would n o t  have t o  exp la in  why 
it was necessa ry  t o  t u r n  o u t  t h e  l i g h t .  

When t h e  accusa t ion  was made a g a i n s t  him 
it appears  t h a t  a l l  t h e  c h i l d r e n  were taken ou t  of 
t h a t  room and t h e  accused was l e f t  t h e r e  a lone,  i n  
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a  p o s i t i o n  i n  which h e  c o u l d  o v e r h e a r  angry  c o n v e r s a t i o n s  
and angry  a c c u s a t i o n s  a g a i n s t  him. He the reupon  l e f t  

t h e  house,  a p p a r e n t l y  by  t h e  window, and went  o u t  and 
s l e p t  i n  t h e  bush - a  t h i n g  h e  would n o t  be  a b l e  t o  do  
w i t h o u t  c o n s i d e r a b l e  f e a r ,  b u t  t h e  p r e s s u r e  o f  t h e  

s i t u a t i o n  was such  a s  t o  d r i v e  him away from peop le ,  
who i n c l u d e d  s e v e r a l  p e o p l e  c l o s e l y  r e l a t e d  t o  him. 

When t h e  P o l i c e  were  n o t i f i e d ,  it a p p e a r s  
+hat MENSUO went o u t  i n t o  t h e  bush and found t h e  
accused  and warned him t h a t  t h e  P o l i c e  were  coming 
and t o l d  him t h a t  he would b e  wanted f o r  q u e s t i o n i n g .  

I t h i n k  t h a t  a l l  o f  t h i s  shows t h e  s e r i o u s  view of t h e  
s i t u a t i o n  t a k e n  by t h e  p e o p l e  i n  consequence  of 
WEIRAGE'S a c c u s a t i o n .  

The behav iou r  o f  t h e  accused  a f t e r  t h e  
a c c u s a t i o n  was madeis  enough t o  conv ince  me t h a t  h e  
was consc ious  o f  hav ing  done  wrong. It may be  t h a t  
WEIRAGE is n o t  a b l e  t o  s p e c i f y  p r e c i s e l y  t h e  a c t  t h a t  

he committed, b u t  t h e  c h a r g e  i s  one  of  i n d e c e n t  d e a l i n g  
and it does  n o t  m a t t e r  a  g r e a t  d e a l  what  he d i d ,  and it 
would n o t  m a t t e r  a  g r e a t  d e a l  i f  t h e  w i t n e s s e s  were  

mis taken  i n  d e t a i l  a s  t o  p r e c i s e l y  what  h e  was d o i n g .  
I t h i n k  it is c l e a r  t h a t  h e  was e i t h e r  on,  o r  i n  t h e  
v i c i n i t y  o f ,  t h e  c h i l d ' s  bed a t  t h e  s t a g e  when WEIRAGE 
f i r s t  saw him and t h a t  h e  remained t h e r e  f o r  some t ime .  
p o s s i b l y  n o t  knowing what  t o  do. He has  s i n c e  t r i e d - t o . ,  

.--_. 
r e j e c t  t h e  whole m a t t e r  from h i s  m i n d , - w i t h t h e  s u p p o r t  
o f  LEJUOM, who, I t h i n k ,  would f e e l  t h a t  it would be - the  
b e s t  s o l u t i o n  t o  an embar ra s s ing  s i t u a t i o n .  So  I am 
convinced  t h a t  t h e  accused  h a s  committed some minor 
a c t  o f  i ndecency  towards  t h e  c h i l d ,  b u t  a t  t h e  same 
t i m e  h e  h a s  a t  l e a s t  been c a r e f u l  n o t  t o  do  h e r  any 
harm.. I f e e l  t h a t  t h e  b e s t  e x p l a n a t i o n  of  t h i s  conduc t  
is t h a t  t h e  accused ,  b e i n g  a  you th  l e f t  on h i s  own, and 

. . 
f i l l e d  w i t h  t h e  normal c u r i o s i t y  o f  p e o p l e  of  h i s  age. 

p robab ly  behaved i n  t h e  way h e  d i d  on t h e  s p u r  of t h e  
moment and w i t h o u t  any i n t e n t i o n  o r  d e s i r e  t o  do  any 

harm. 

I t h i n k  t h a t  t h e  v i ew t h a t  I shou ld  t a k e  
is  t h a t  t h e  accused ,  on h i s  own c a s e ,  h a s  c r e a t e d  a  
s i t u a t i o n  which h e  c a n n o t  e x p l a i n  and t h a t  i f  t h e  
i n f e r e n c e  which I draw a g a i n s t  him i s  n o t  i n  f a c t  
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j u s t i f i e d ,  it is d i r e c t l y  caused  by t h e  p e c u l i a r  

behav iou r  gf t h e  accused  i n  t h e  s i t u a t i o n  i n  which 
h e  was when t h e  a c c u s a t i o n  was made a g a i n s t  him. I 

t h i n k  t h a t  t h i s  i s  a c a s e  f o r  a  warning .  I do n o t  t h i n k  

t h a t  t h e  accused  s h o u l d  s u f f e r  f o r  h i s  a d o l e s c e n t  f o l l y .  
I t h i n k  t h a t  h e  shou ld  s e e  i n  t h i s  s i t u a t i o n  a  warning  
t o  behave h imsel f  w i t h  s t r i c t  r e c t i t u d e  i n  t h e s e  m a t t e r s .  
I t h i n k  h e  is  young enough t o  s e e  t h e  p o s i t i o n  i n  which 
he has  p u t  h imse l f  and t h e  harm t h a t  can  a r i s e ,  n o t  o n l y  

.amongst h i s  f r i e n d s  and r e l a t i v e s ,  b u t  a l s o  i n  r e s p e c t  
of  c r i m i n a l  r e s p o n s i b i l i t y ,  i f  h e  g i v e s  way t o  t e m p t a t i o n  

o r  c u r i o s i t y .  I do n o t  t h i n k  t h a t  t h i s  i s  a  c a s e  f o r  
punishment i n  any s u b s t a n t i a l  s e n s e .  

Later : Sen tence  : S i n c e  t h e  accused  h a s  a l r e a d y  
had some e x p e r i e n c e  o f  b e i n g  i n  t r o u b l e  and in c u s t o d y  

f o r  a  w h i l e ,  I t h i n k  I w i l l  s e n t e n c e  him t o  t h e  r i s i n g  
of  t h e  Cour t .  

I would p u t  him unde r  a  bond, e x c e p t  t h a t  I 
t h i n k  t h a t  t o o  much r eminde r  qf t h i s  s o r t  of t h i n g  can  
sometimes do a  pe r son  of  h i s  age  a  c e r t a i n  amount o f  
harm. I t h i n k  t h a t  a t  h i s  age and i n  h i s  s i t u a t i o n  
h e  would be  w i s e r  t o  p u t  t h i s  o u t  of  h i s  mind and 

f o r g e t  it a l t o g e t h e r  and t r e a t  it a s  some abnormal 

t h i n g  which must  n o t  go any f u r t h e r ,  o r  h e  w i l l  g e t  
h imse l f  i n t o  a l l  s o r t s  o f  t r o u b l e .  I f  t h a t  happens 

h e  w i l l  be  d e a l t  w i t h  v e r y  s e v e r e l y .  I t h i n k  it shou ld  
b e  made p o s s i b l e  f o r  him t o  go back t o  t h e s e  p e o p l e  
de t e rmined  t o  s e t  f o r  h i m s e l f  a  d i f f e r e n t  s t a n d a r d  
of behav iou r ,  and e a r n  t h e i r  r e s p e c t .  

I r e c o r d  a  c o n v i c t i o n  and s e n t e n c e  t h e  
accused  t o  t h e  r i s i n g  o f  t h e  Cour t .  


