
I N  ME SUPREME COURT 
OF TIE TERR1X)RY OF 
PApUb AND NEW GUINEA. 1 CORM . : MANN C. J. 

IN THE !d4TTER of an appeal from 
the  D i s t r i c t  Court under t h e  
D i s t r i c t  Courts Ordinance 1963-1965. 

BETWEEN: SAPUU) MASUWE of Sego Goroka 
Appellant. 

and 
S/I TH/\CKEXPY of Port Moresby. 

Respondent. 

REASONS FOR JUDGMENT. 

Pt .Moresby. This was an appeal from a judgment of t h e  -H 

24th 26th and 
D i s t r i c t  Court a t  Port Moresby whereby t h e  appel lan t  was -. 

August, sentenced t o  one months' imprisonment f o r  s t e a l i n g  one 
1966. t e a  towel, valued 40 cents ,  and one p a i r  of sho r t s ,  valued 

95 cents .  The t o t a l  value of t h e  property involved comes 
t o  135 cents ,  which, so  f a r  a s  t h e  appel lan t  i s  concerned, 
is q u i t e  a t r i v i a l  sum of money. The appel lan t  i s  i n  
sound employment. H e  i s  qua l i f i ed  i n  h i s  t r ade  and t h e  
money he earns makes t h e  property involved q u i t e  small .  

One th ing  t h a t  must  be Forne i n  mind i s  t h a t  t o  
t h e  owner of t h a t  proper ty  t h e  value of it is by no means 
t r i v i a l .  Many people l i v i n g  under urbanised condit ions 
in Port h r e s b y  f i n d  it very hard indeed t o  dress  them- 
se lves ,  even a t  a minimum sca l e ,  and a t h e f t  of a 
couple of items of t h i s  na tu re  could be a se r ious  
embarrassment t o  somebody who i s  no t  employed a t  a 
s u b s t a n t i a l  wage, o r  who may be only i n t e r m i t t e n t l y  
employed. Therefore, it would be q u i t e  wrong f o r  t he  
Court t o  proceed t o  dea l  with t h i s  case  on t h e  foot ing  
t h a t  t h e  property involved was of t r i v i a l  value. 

The offence i n  quest ion i s  one which, of J 

necess i ty ,  c a r r i e s  a high loading of cr iminal  

r e s p o n s i b i l i t y  and up t o  t h r e e  years '  imprisonment 
may be imposed. The sentence then of one month f o r  
an of fence  such a s  t h i s  i s  about a s  small  a s  o scatonce 
f o r  t h i s  c l a s s  of c r imina l  behaviour could be expected 
t o  be. 



The learned Magistrate i n  h i s  reasons f o r  h i s  
decis ion indicated t h a t  he was imposing t h i s  sentence 
having regard t o  t h e  necess i ty  f o r  it t o  a c t  ii a 
de te r r en t  t o  other  poss ib le  offenders .  Therefore, it 
would not  be r i g h t  t o  say t h a t  t h e  Magistrate intended 
t o  impose a  purely nominal sentence. He d id  mean it t o  
be a  sentence which would a c t  as  a  de t e r r en t ,  but t h e  
element of deterrence involved is c e r t a i n l y  not ,  i n  my 
view, extraordinary f o r  i t s  weight. It is s t i l l  a  small 
sentence. Thus, t h e  learned Magistrate appears t o  me t o  
have taken i n t o  account q u i t e  f u l l y  t h e  r e l a t i v e l y  low 
value of t h e  goods s to l en .  

It i s  well  es tab l i shed  i n  law, (and I was 
r e fe r r ed  t o  t h e  case of O'Neil l  v. Graham. Ex o a r t e  
Graham. (1952) Q.S.R. p.79.) t h a t  t h e r e  must be something 
wrong with a  judgment before an Appeal Court w i l l  i n t e r -  
f e r e .  It must appear t o  t h e  s a t i s f a c t i o n  of t h e  Appeal 
Court t h a t  t h e r e  has been some miscarr iage of j u s t i c e ,  
o r  a t  l e a s t  some f a u l t  on t h e  p a r t  of t h e  Magistrate i n  
t h e  applicat ion of es tab l i shed  l e g a l  p r inc ip l e s  t o  t h e  
f a c t s  before him. He mst have allowed some considerat ion 
t o  inf luence h i s  mind wrongly. I f  t h e  learned Magistrate 
i n  t h i s  case took everything i n t o  account and ar r ived  a L  

a moderate assessment of t h e  cr iminal  r e spons ib i l i t y  
involved, t h e r e  i s  no ground upon which a  Court of Appeal 
w i l l  i n t e r f e r e .  

Notwithstanding these  pr inc ip les ,  on t h e  
hearing of t h e  appeal I thought it necessary t o  hear  
t h e  evidence which t h e  appel lan t  wished t o  c a l l  on. 
h i s  behalf.  He was not  represented by Counsel i n  t h e  
D i s t r i c t  Court and always t h e r e  i s  a  r i s k  t h a t  a  
person who appears a lone  and who i s  not  sk i l l ed  i n  
t h e  marshalling of arguments w i l l  f a i l  t o  place before 
t h e  Court matters  t k a t  would car ry  s u b s t a n t i a l  weight 
on the  question of penal ty .  In  p rac t i ce ,  Magistrates 
should, and they undoubtedly do, take t h i s  i n t o  account 

and endeavour t o  a s s i s t  t h e  defendant i n  placing before 
t h e  Court such ma t t e r s  as  might be thought t o  be of 
a s s i s t ance  t o  him. 

The respondent,  was represented on t h e  appeal 
by Counsel, and was prepared t o  consent t o  t h i s  
add i t iona l  evidence being ca l l ed ,  but  on t h e  under- 
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standing t h a t  t h a t  consent involved no admission t h a t  
t h e  evidence would have made any d i f f e rence  t o  t h e  
determination of t h e  Magistrate and without conceding 
t h a t  t h e r e  was any l e g a l  ground f o r  review and re-assess- 
ment of t h e  sentence. 

Having heard t h e  evidence I think t h a t  t h e r e  i s  
nothing i n  it which would be l i k e l y  t o  a l t e r  t h e  view 
expressed by t h e  Magistrate. I have every sympathy 
f o r  t h e  appel lant ,  but I s e e  t h a t  t h e  learned Magistrate 
has i n  f a c t  gone t o  a good dea l  of t roub le  t o  inform 
himself o f ,  and t o  p lace  on t h e  record,  t h e  circumstances 
which he took i n t o  account i n  a r r iv ing  a t  h i s  assessment 
of t h e  penalty. The learned Magistrate  has had much 
experience i n  e l i c i t i n g  circumstances which might be of 
value t o  an accused person i n  cr iminal  end quasi- 
cr iminal  proceedings. I th ink  t h a t  t h e  f a c t s  noted on 
t h e  Court record show t h a t  he has done t h i s  f u l l y  and 
f a i r l y .  

My own assessment of t h e  appel lan t  i s  t h a t  
he i s  i n  a s i t u a t i o n  i n  which he  must make up h i s  own 
mind t o  impose upon himself t h a t  kind of se l f -cont ro l  
and d i s c i p l i n e  which i s  going t o  be e s s e n t i a l  t o  him 
i f  he i s  going t o  make progress i n  a r ap id ly  developing 
soc ie ty .  A s  a s en io r  employee he has much r e spons ib i l i t y  
t o  ca r ry  and unless  he can c a r r y  t h i s  adequately and 
f i rmly  he w i l l  simply not  g e t  on i n  any commercial 
en terpr i se .  It i s  most unfortunate t h a t  h i s  ca ree r  
should be prejudiced a t  t h i s  s t a g e  f o r  something which, 
t o  him a t  any r a t e ,  involves such a t r i v i a l  consideration. 
The learned Magistrate i s  in t h e  b e s t  poss ib le  pos i t i on  
t o  assess  t h e  sentence which would be appropriate  i n  
condit ions of rap id  change and i n  urbanised conditions. 
I see  nothing unreasonable, o r  i n  t h e  s l i g h t e s t  dogree 
harsh, about t h i s  sentence. I can see  t h a t  i t  i s  a 
hardship f o r  t h e  appel lant ,  but  it i s  a hardship which 
he has imposed on himself and I th ink  t h a t  the  Magistrate 
acted properly i n  imposing a sentence which would not 
be regarded as t r i v i a l .  

I might add t h e  submissions put  before me 
on t h e  hearing of t h e  appeal, t o  t h e  e f f e c t  t h a t  t h e  
appel lan t  should be released on a bond. appeared t o  
me t o  be convincing. I might we l l  have acted 
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accordingly if this case had been before me for the firsr 
time. I do not say that I would have done so, but I 
think that it is likely that I would have acceded to 
Counsel's request. However, it is not for me to set 
aside what appears to be a perfectly reasonable and 
sound assessment simply on the grounds that I might, 
if I had been sitting in the first instance, have 
acted differently. 

I think that the appeal must be dismissed. 

The appellant has been generously treated 
in connection with this matter by his employers, who do 
not appear to have been willing to allow this situation 
to prejudice the appellant's career. He is on bail. 
and presumably has been working, and in order to 
cause the least inconvenience to him, and to his 
employers. I would be prepared to order a Stay of 
Proceedings for a short period of time to allow 
appropriate arrangements to be made. In the meantime, 
I think the appellant might well be accorded his freedom 
for a brief period. I think this will afford him an 
opportunity to measure up to the kind of responsibilities 
which he may have to face. What I have in mind is a 
day or so. I know that this is Friday and we ha- a 

weekend coming. I will leave the matter there, and 
invite Counsel to let me know at what period the 
Magistrate's Order might appropriately commence to run 
again. 

Subsequently, on further application by 
Counsel : Order stay of execution of order until 
8.30 a.m. on Monday next. 29th August, 1966. 


