IN THE SUPREME COURT

)
o)
OF THE TERRITORY OF ).
) .
PAPUA AND NEW GUINEA)

BETWEEN STANLEY DAVID FELSMAN L. JOYCE. BYELYN FELSMAN

'REASONS_FOR JUDGMENT o

“ This matter came tefore me at Madang as’ anfundefended
pctltlon for divorce brought by the husband agalnst tha wife on the
ground of adultery. After’ hearlng ev1dence I found that adultery
between Lhe respondent and co—respondent had been proved and I granted
a decree nisi on that ground. It now remalns to declde the issue of

custody of the only child of the marrrage STEPHEN DAVID FELSMAN now

aged three years nine months, each party hav1ng clalmed custody.

- The husband Stanley Dav1d Felsman is aged thlrtY“tWO years
and the respondent Joyce Evelyn Felsman. twenty—51x yearso Both were
born in Queensland. They were marrled in Brlsbane on the lSth March,
1961. A few weeks ‘after the child was born on the 18th March 1964,
the petitioner decided: to leave Brlsbane and take up employment as a
baker in Madang. The respondent did not really want to come to the
Territory, nor was her family in favour of 1t but she followed her

husband “and on the 9th May, 1964 arrived at Madang. A flat was

available in the bakery building,'but itlseems to haverbeen‘qu1te rough

accommodation at first, and the petitioner'hadlto get to?uork to make
it ‘comfortable. A Mr. Meek, an accountant had alreaduidiecovered'from
the petitioner that the respondent was quallfled for offlce work; and
the petitioner stated that after dlscussrng the matter the respondent
started work part time in that employment 1n July. ne.the baby ‘was
then scarcely weaned and indeed for a time she‘took‘hlm.with her to
work, perhaps thls was too preolpltate and at thﬂ hearlng the. s
respondent complained that it was at the petltloner ] 1n51stence and

against her wishes that she started work 50 earlyo However the

pet1t10ner s hours of work, at the bakery, were from 4 30 p.m; untll
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10 pome except on Thhrsday and Frlday when his work might continue 7
until mldnlght, and this enabled him to deVBte hls day ta the care

of the childe Apparently he fed and bathed him,":nd taok him for |

walks and did whatever was necessary. Of caurse the’respundent also

asslstede However reluctant she may have been to start wcrk, the

respondent soon settled down in Madangu She made a hcm "f the flat‘

which was large and comfortable with two bedrooms and loungeg dining

zoom and kitchen, laundry and bathrooms’ made curtains,‘and the likeo
She had a native servant. There is a small 1awn at the sida where the
child was able to play. However the accommodation was certainly not

ideals The wife complalned that . the two bedrooms have windows right

upon the footpathy and there have been incidents with passers by under”f.fh

the influence of liquor, but the real trouble is that the flat 1g ‘
separated from the bakery merely by an interior wall, with a door from
the lounge to g large floor area where the dough 1s mixed and the
loaves prepared, and then baked in the ovenso_ There is‘some mashinery K
which runs until 8,30 or 9400 pome 0f a night, and al#ﬁ é;me cake
making machinery which 1s used frnm about ‘2 ox 3 aomo five ur six nights ii

of the weeke Although the door from the flat 15 strong and tightly

fitting, inevitably there is some noise from the machinery Which can be

ET
'

heard in the flat, and the wife complained of ite | . .

The petitioner progressed‘in hiéiemﬁloyméﬁt$ trained two
natlve bakers so that for some time his duties have been supervisory
only, and it 1s qu1te possible for him to leave and attend some social
functions of an evening. He commenced to play golfe Two prominent
citizens of Madang both gave evidence that he was of good standing and
repute in Madange He earns $70.00 per week clear, has the uee of the
flat and electricity, he owns a late model statloh sedan énd.has made
substantial savings. 7 .

In the meantime the respondentrcamg,to enjoy her worko
Indeed when unhappinesé developeﬂ between them;‘and the‘péfitioner'
wanted her to give up her employment the respondent réfUSéd‘to do soc.
Unfortunately a friendship developed between the respondent and the

comrespondent, a married man about 32 or 33 yeérs-of agey, who has a

number of business interests in Madang. He dld not appear at the
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both. SOClally, although not alone, and at her home where he was a guest.

By the early months of 1966 he: had told her he love ‘hers, He weuld gel

a divorce from his wife and he w1shed to marry ‘hexs. The respondent

fell in love with h1m and this was the main eause'o‘_the breakdown of

the marriage. Lightfoot was qulte a werthless menoj”Net‘only was he
married, although separated from his wife 1n Australiag but also he was
living with a single girl in Madang, by whom he-had‘jl‘ ' ‘
1965, and the respondent became aware of 1t

Whilst the wife thus became infatuated w1th the ce—respondent
she was finding little to interest her at hemeu, The petitioher was

looking after the child durlng the day, and she mUSt have found the -

prex1m1ty of the flat to the bakery depr9551ng.:.she had now lost her o

love for the petitlonero I am satisfied that,the petltioner was’ quite,

whe
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devoted to hers He had come to the Terriﬁory because he saw no

opportunity for advancement in,Brisbane and he cnuld see that at Madang

there was a chance to make con51derable savings ?iHe waelundoubtedly

interested in his wife working, and contributinggfae she dld, to the
household savings. At the same time the reepondent also was interested
in earning money; she comes from a large family, and as ehe said to the
petitloner, she did want to have something9 not 1ike her mother after
bringing up eight childreno The petitloner had been unfortunate in his
upbringing., His early years spent w1th foster parents had left him

with an aggre351ve attitude to the WDrldg and perhaps 1acking in social
gracess Sexually, the respondent says she found Him too demandlng, and
began to sleep in another Toen late in 1965_ar_early 1966,. He blamed!
hery, and she returned to his bedroomg but Ey_thieetime she was in love
with the co~respondent. Although ehersaysiﬁheie‘eelatioesﬁip was at

this stage platonic, he had declared his 1oVe for her and suggested that
she should leave the petitionero Early iR 1966 he told’ her of his plans 7

C to complete by June the building of a block of offlces and shops at

Madang which would enable him to. return to ﬁustralla, obtain a dlvorse

o}'jpu ‘




She was very willing to agree. S

suitable foster father For stephén;f

letter to the so-respondent in Madang telling him that th petitioner now ’

knew of thelr arrangements, and askmng him hiﬁ plansa: Naturally ghe

received no reply. The petitloner returned ta Madang laﬁe in.May and at

this stage she had told him ghe did not 1ntend’to returno" He refused to

accept thils, and on hlS return he wrote her 1etters telling hér that he
had been %o the co~respondent who had assured him that he had no intention;;f
of marrying here To induce her to returng hﬂ”wrote fhrea%éﬁing to k111

himself if she did not come backe So, concerned abﬁut hia depre551on and

remorseful for her own conductg she decided to return io himg as she said9,1}

o make a go of 1to However after her return in July 1966, the

petitioner, having ‘taken her back, but suspicinus of her absences after .

she finished work, embaxked on a course of conduct whlch.waa unwiseg She "

sald he would not let her forget what she had done, despite the fact that
the co-respondent was then in AJstrallao. He followed her when she drove
about in her car, and on occasions drank too mucho On one ogecasion
overcome by drink, he threatened to kill himself and coiled some cord
about his neck. Although 1t was not put to the petltioner in eross

examination, she said he contlnued to force himself upon her. She said

there were continual quarrels, and the respon&ent, not able to stand

any more of ity and her nerves on edge, dE@ldEd:ﬁO leave theiget;$1onar, fo
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_ w1th himy and her reuawakened intEreet

meantlme, durlng Oztobery had returned

he began to write her 1etters. Then,i Novembérs he. nld her thaﬁ he

her to Australia. She did not believe -

adultery with h:LmD This occurred flrst‘”t the end o Noveﬁber and

early in December 1966s By this time sh e:

ndent dressed 1n a house

friend entered the housee

coat, come from a darkened bedroom frOm Whiﬂh the cofréspondent then

emerged quite nakeds. She too was naked beneath ‘bé house noata
this occasiony in view of the admission 1n her—answer to ﬁhe allegation
in the petition that adultery had taken place on ﬁhat occasion, she
cannot complain of the Court finding adulteryai,ljp‘-‘
It transplred that the respondeni was completely decelved

by the co-respondents’ The glrl with whom he had been 1iv1ng returned

a few weeks later and the affalr‘was3

e}:ﬁ;g. Wh() in the

titioner, so 2

Although at the hearing the respondent denied that:adultefy Occurred on )




with the New Gulnea Companyo Apparentl

_the‘childa The flat is comfortabiy fn

and laundry facilities. There 13 & ve

3

go .down and watch himo

The petitioner has taken objection ﬁ th “pondent*s

conduct after she left the hostel. Whilstz he' was at the. bungalow she

'became friendly with a German engineer cq led‘Klaus,’wha seems to have

visited her there very frEquentlyo The_peﬁitinner 881

H

regularly standing out51de the bungalowB The eiition_rzaccused her

of sleeping with him, but she denied iﬁ¢ Klaus used “D take her out to

dances and to the pictures, She is fond of him butﬁat the hearing she

denled that she has committed adultery w1th himu Hé lo? 5 her and has

asked her to marry him. She says he is fond of"Stephenna

‘Madang early in the vear for Wewakg he returned in April or.May, and
she went out with him. Since then.she has been frlendly wi%h two other

"men who have taken her out, but again she denles;any lntimacyo
Recently Klaus came again to Madang (when in fann she was going out
with another man), and renewed hls offer fo narry her Wnen she is free.
However Klaus is interested in tak1ng a good position which,he has been
offered in Canada, and when they. discussed it recently, she said she ,-
would not move Stephen around the worldo They decided that he should
go to Australla and think it over.f The respondent had decided to go
south in December, but her present intentlon 13 to wait until he returns
in January and then go to Australia in Fébruazy» T |

The petitmoner also objects to the conduqt of one of_the n .

:;H,,
girls in the flat, who apparently has many men friends. The respondent's




founded ObJ@thDhe The zespondent ha .f Var the guests of
the other girlso
" The respondent thus has Stephen living wmth hero He

attends pre—school three afternoonsna week;' During the day when she

.is at work, he is 1ooked after, withﬁothe childreh; by a Mrs. Petrldes
who is a licensed child minder at Mada‘ ‘ 'respondent p;cks up the
child on her return from werk at 4u300‘ On.scme evenings before dinner

dhe goes to the Madang Glub or the ealf' Club and tal e5. the child with

heru She gives him his evenlng mea19 puﬁe him’ to- bedHand provides hls ﬂ(q

breakfast0 She goes to the clnema and a dence each week when one of the

AR

&herglrls looks after him. But her presenﬁ arrangementé are quite

"temporary, for she wants to return to Auetralia 1n Februaryo‘ She has
no deflnlte planso She is cone:dering Klaus“ proposal of marriageo

| She has thought about marrying hlm, but because it would involve

"Stephen going to Canada, she hes net ngen an anewera 1f she did

decide to marry him, she would want firei to spend some time with her

family in Brisbane. Her parents would be prepared to have the child,'

but they have a large family et111 at h@ﬂeg and she does not gonsider

Stephen to be her parents¥ responslbilityer‘ She would 1ike to get
employment and settle down in Brlsbaneo  But there is another
p0551b111ty, She has a married eleter in Perth who hes suggested that
she come and stay with themo, Klaus did net appear iﬁ Gourt, and I was
told nothing of the possible accommodation 1n Brlsbane and Pertho For
mother and child the future is clouded wiﬁh uncertainty.
The petitioner prOposes that if he is awarded custody !

that the child should stay with. him» He has hie days free to look
after Stephen. He will glve him his,evening meal and put hlm to bed;

in the evening and at nlght 1f his duties prev nt him looklng after

‘Stephen, he has arranged for Mrs¢ Deasy-who Iives at ‘the rear of the

bakery and whose husband is also employed Lhereg‘to look after the

child together W1ﬁh her owno Mrse Deasy was called ae a witness and
T . ST S onn




 gaid she would be prepared to look a e,'stephen when required 1n

the eveningso He is free at the weekends Next year the child Wlll ‘:’ﬁ

lonely w1th his father

commence school in the mornings; if th '

he will arrange for him to etay with Mr‘ e ldeewduring the day° He -

has no immediate 1ntention of . returhi_m

L

o‘AMetrelia; he proposes to

stay at Madang until he has enough capital ‘o returnol

Pureuant to the Matrimonlal Gauees:ﬂmdinance 1963 Section

79(4) Miss Dorothy Rylah, the Welfare Officer at Madang, was asked by '

the parties® solicitors to make a report onfthe circumetances of each '
of the parties, and the accommodation avall ble, and I received it in’

evidence. She considered the acoommodation at the petitioner“s flat

above average; when visitlng it ehe found lt always clean and tidy..

The playlng space she consldered ﬁas adequate”but not idealo She ."I
considered the child loved the mother and ehe handled him very well R
and between them there was a happy relationshipo‘ She inspected the
respondent“s guarters which were adequaﬁe and very well looked after.
The respondent is considered a good worker and reliablee Ihe child
appeared to be happy with her. MISS Rylah went o~ to make recommend-:
atlons, but I did not receive these in eV1dencea -
Mro stsen submitted that a child so young ehould be left -

‘with his mothers her only moral faillng was her love affair Wlth the
co-respondent who deceived her utterly and thls does not disquallfy

her from obtalnlng custody. He submltted that the mother plainly
loved the child and nothing could be. sa1d against her oare for him.

She looks forward to marriage with another man»l In the meanthne she
_ W111 live with her mother or 51ster, and she‘is to be trusted to make.
a comfortable home in which the child could grow up in an atmosphere of
love. He did not questlon that the petitioner loved the child, but if
custody were granted to the petitloner, 1t would mean a well cared tor
and clean life for him in strictly bachelor quarters, with no homelike

atmosphere. He submltted that the flat at Madang was unsuitable because |

of its proximity to the bakery, the - noise of the machinerv and the

b

: possiblllty of- aCC1dent.
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. Mz Baylles for the petitloner submitted that whlle normally

a comfortable home and stable envirnnment 1ab1e to the child at

Madang, with a father who, fortunatelya because 'the unueual

circumstances of hls employment, Was able to care for th- child and

watch over him for the greater part of the dayfénd night, He submltted ]ff

tbat the mother I conduct in breaking up her marriage and the chlld'

home, her adultery w1th the cowrespondent‘and subsequent way of life

“as a single woman dlsquallfled her. on moral grounde from beinggranted
custody. If she was granted custody, there was no certainty that the
chlld would be taken to his grandmother's home or to Perth, and in any

event, there was no material before the Court which wauld enable it to

- find that the ch1ld would be provxded w1th arprOper home,‘ Indeed she o
might marry Klaus who has, apparently, no:tiee in Auetralia, Ihe
wife's circumstances and future were S0, uncertain that if _any
application by her were to succeed, it would be at a later date, when,
it was to be hoped, she would have settled down and have a. 5u1tab1e home.l

The law applicable to this applleatlen for custody is to be _ ;}
found in the Matrimonial Causes- Ordinance /1963 Section '{'9(1) which

provldesz- | :‘;‘ e
(1) in proceedings with respect to the cuetody, guardianship,

welfare advancement or education of chlldren of a marriage -
{a) the Court shall regard the interests of the

children as the paramount'consideration; and

(b) subject to the last precedlng paragraph, ‘the

Court may make such ‘order in respect of these

matters as it thinks proper.

This provision, in my eplnion,‘supereedes in relatien to a
matrimonial cause, which includes an applieation for cestedy, the
provisions of the Infants'-Ordinance 1956 Section 7(1). See
Matrimonial Causes Ordinance Sections 5(1)3'7(1) - The 196é Cmdinance
in effect makes prov151on for the long establlshed rule of the Court
of Chancery in England in its jurlsdlctlon over infants, that the

welfare of the infant 1s the paramount-coneiderathno The words of
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the Matrlmonial Causes 0rd1nance 1963‘Sec n. gfl)vcarry‘the eane_

meaning, in my oplnion, as Section 17 of‘“ ":t:‘ Custody and

| Settlanents Act 1899-1934 of New South Wa syiwhich; requlres that'

-----

upon any questlon with. regard fo the'c tody'or upbringlng of an

infant "the Court in declding that question sh regard the welfare
of the infant as the first and parenount con31deratlon,? The High

and saidg-

Court con31dered this section 1n Anderson vo Andereon (1-“

“In the appllcation of this injunctlon,:t‘is for the Court

to glve welght to particular matters such g he merits, danerlts, oxr
.attrtudes of %hose seeking the custody of the chlld or those with
whom the child will in ocne event or the other have to live as matters
bearing upon the welfare of the Chlld rather than as 1ndependent '
" considerations competlng with that of the Welfare of the child.“ibid 4

at page 66.

Now it has Long been recognizedl ;at the intereste of a

young child requ1re that it should be in the care of 1ts mother,
‘prOVldEd of course, that the mother can provide a proper home and
stable environment for the child. It is also a consideration that for
the sake of a chlld®s moral upbringing. a: child should not be left in
the custody of an adulterous parent, but the,interests of the child, in

the circumstances, may require that such a parent be granted custody.

(See in ze L. (infants)(2), L, v. L.(3), Pr iest v, Priest(4) per
Herring, C.J. at page 549) | k S

But each case must be de01ded in the llght of its own
circumstances. Now I am satisfied that each parent 1OVe5 the child.
Indeed each party conceded the other's’ love for the chlld. The
respondent seems to me a wamm hearted mother; who would do what she
could for him. As her present accommodatlon 1s.purely temporary !
pending her return to Australia, I do‘hot‘propose to sa? any more about
it, other than thaﬁ‘its‘atmosphere a; qaire{an5a§tab}e for the up=
bringing of a young child. What then{ie-her future When she returns

to Australia? An attractive young woman,geheLis coneerned that life

{1) 34 A.L.J.R. 65,
. (3) (1966) 1 W.L.R. 1079~ © U g
" (4) (1965) ' V.R. 540. A R




_the kind of soclal llfe W1th men friends thi
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does not pass her by; it is to be expecf'd:‘hﬁ‘:

:he will oontlnue

~Hex marrlage has been dlssolved, that )2 er life is at an end

and her 1mmedlate futuré’ls one of 1nstab11 ty«and uncertalnty. She

~ wants to' settle down and marry° She is ‘onsiderlngEKlaus'yproposal of

|-~“=|J

marriage and, 1f she accepts, the probeblllry is that she wlll go abroad. ;

She 1ntends to go to Brlsbane to see her mother‘ she'may seek a Job

and ‘settle 1n Brisbane, or she may go to Per_)" She has been unable to-

tell -the Court of any suitable and settled home to take the child to in

Australia. I saw the child for a few mlnutes only, and allowance must
also be made for the strange surroundings, but I did get the 1mpre551on '

that he was. an insecure little boy end under?Aome tension. A stable

envmronment which the mother oannot provide seems
Such an envmronment is at present open.to the ohild with his

father. . No attack has been made agalnst hlS moral character or

associates. The only critiolsm of him as- a father by the respondent was

that he was inclined not to be firm enough 1n discipiining the child on
the Saturday or Sunday each week when he hes had acoese since October

1966. I am satisfied that not only does he loVe the child but that he

is prepared to deVOte all the time and care:required;for_his wpbrlnging. f}

Because of the proximity of the bakeryarhe‘fief?isﬁoertainly:not ideal.
I was concerned abbut the risk from the‘waohiﬁery in {be eyehings, but
the petitioner showed me the part of the bakery near the 1nter10r door,
where he has his desk, and from which he. is able to supervise most of
the operations, and also to hear sounds 1n the flat, and I am satlsfled
he can be trusted to see that the boy doee not stray inslde the factory.

The respondent was critical of Mrs. Deaey as a houeewife, but she has

not really had oontact with Mrs. Deasy for over a year and her criticisms ,l

were directed to the dlffloult tlme for ell young mothers when Mrs. Deasy
was engaged 1n brlnglng up three very young chlldren. I must say I was
impressed by Mrs. Deasy, who has trained as- a mothercraft nurse in
Germany and I consider that with her assistance, the petitroner will be

able to look after the child in the evenings. _He has a natiVe ‘servant

DO
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be essential for him.;




mothere I take into accoUnt also ﬁhe

to devote all the time necessary fcr 1ookirg afeer the child durlng

the dayp ki con31der he is a reliable ma determlned tedplace the
child’s care and interests flrsta ;-~' |
Accordingly I have decided to grant euetody of the Ghlld to

the petitionero But thie order le,not permenentg it“can be variedo

It seems. to me that so young a" child needs ther: care, of ‘hisg’ mether in a

settled and suitable home environment and that: thls onelderatien over- ?$-

rides the mother“e immoral conduct. ‘Indee‘_ petltldn,r;himself

recognized thiso From his own upbrlnging by fbster-parehtes he knows h?:

what his Chlld will miss in being depr&ved .f carea At one

stage he proposed that the respondent should Lewy 'Medang pennanently :
and return with the ohild to her mother whom'he respected es a very "
good woman who had brought up a large family, buﬁ.ﬁhe respondent refused

" to be dictated to.

I expressly do not prejudge thelieeue Which will depend on
the circumstances of each party at the time 1nclud1ng the age of the
child, but if the mother can provide 8 euitable home in Auetralla and
is able to make proper arrangemente for Stephenﬁe care and upbringlng,
there would be nothing to prevent her from makzng another applicetion
on the ground that his welfare required her care as a mether which she.
was then able to provide. _J‘_‘__L e |

I order that the ehi;d be‘deiiveeedfdetQZEEe petitionerts
custody at Madang at 10,00 aoha on Sunda;LSieé becember11967o I
reserve access. I[his is a mabtter upon whlch the parties are likely %o
agree. I also make the necessary declaration under Sectlon 64{1}{a)
of the Matrimonial Causes Ordinance 1963 that I am satief&ed that '
proper arrangements in all the cirCUmstadcee”haVe been made for the
welfare of the childo I further order thet the eo-respcndent pay the

petltloner°s costs including the coste 1ncidental to the custody

proceedingse
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