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JUDGMENT 

The accused is charged with the rape of one Gor-Ague 

~r 7. 8, on 13th May, 1968 here at Goroka. 

holt, J. 

The Crown have to satisfy me beyond reasonable doubt 

of every element of the charge. 

The offence is defined in the Criminal Code Section 347 

as follows :-

"Any person who has carnal knowledge of a woman, or 

girl, not his wife, without her consent, or with her consent if the 
consent is obtained by force, or by means of threats or intimidation 
of any kind, or by fear of bodily harm, ••••••••• is guilty of a crime, 

which is called rape." 

So far as regards Carnal Knowledge, the offence is 

complete upon proof by the Crown of penetration (ibid, Section 6). 

The circumstances of this case are from beginning to 

end a shameful episode, but my sole task is to decide whether the Crown 

has satisfied me beyond reasonable doubt of the accused's guilt. 

The prosecutrix Gor is the wife of Sie, and both of them were 

employed by the accused as his domestic servants. At some time a 

few weeks before the alleged offence, the accused who is an amateur 

photographer, as he said, better than average, showed Sie some 

typical slides of bare breasted Mt. Hagen women. I think that he 

did mention to Sie that he would like to take photographs of Gor. 

and repeated the request on SUnday 12th May, 1968. That night the 

accused went to the Goroka Hotel with a man called _tcner Krupltza, 

and had two glasses of beer. The _n .. nt to the 

had about three more gla .... of .... , eo 

not _. been greatly uadel' 

IRa club .... 

could 



fIoIt. J. 

then dzove Kl'upl tla 1n htl c. to the ICOU ..... ' 

He lived in single quarters, occupying one of a ~ 

above ground level. SI. and Gor lived in a 1'0011 at tnund lwel, 

it is iq:lortant to note that while the accused's I'0OIII wa. not DHllI.l 

above Sie's quarters, for a width of three feet the accused'. floor •• 

in fact the ceiling of Sie's quarters. Naturally the floor boazd. were 

not sound proof, and indeed noises or movements in the upper room would 

have been heard below. There was a stairway from ground level to a 

balcony upstairs on to which the doors of the single rooms opened, 

the bottom of the stairway was 17' from Sie's quarters. The accused's 

door was only about three paces from the top of the stairs. Thus Sie 

could move very quickly from his quarters to the accused's room. 

Now when the two men arrived at the premises it was about 

half past ten. Both went into Sie's quarters. There they saw Sie'8 

parents, Gor and their male child. The accused mentioned to Sie that 

he would like to take Gor's photograph, and then went and sat down on 

a bed near Gor, holding her hand and put another arm around her back. 

Sie spoke to her in their own language and told her he only wants to 

take your picture. But she attempted to draw away. Sie became angry 

and slapped her twice on the face and she began to cry. The accused 

intervened and told him not to strike her. This obviously was enough 

for Werner, wno seems a decent man, and he asked to be driven home. 

The accused remarked that it was not a good time to take pictures; 

however, af~er he had taken Krupitza to his home, a short distance 

away in W~st Goroka, he must have changed his mind, for on his return, 

he knock~ at Sie's door, and when Si_ did not open it and told him 

to go away, he persisted until Sie finally opened the door. The 

accu"ed's explanation to the Court is that as the other European had 

gO~e, he felt Gor's reluctance would disappear. He again went over 

\0 Gor, held her hand and put his arm around her. Sie then told his 

wife, he is an employer, I think he only wants to take your photo, 

so you had better go up. The accused said in evidence that Sie again 

slapped his wife, but Gor did not refer to this. and if it ~ppened, 
I consider that she would have remembered It. 80th Sla ani Gor were 

asked the reason why Sle slapped her, and each v-- the ... 198 



it._ ........ 

ale did it to ... h1ll " .." 

counsel, and 1Ir. RlI •• n contended that 81.', ...... 
obey him and c~ly with the acculed't raquett, t .1l'acU: 

believe that the reason given was the tNe HalOn. With the locI! 

people of this Territory, anger and grief are often given vent by 

resort to acts of violence, to our minds capricioully directed at 

some innocent bystander. Furthel'llOre in this case, there is the lIkled 

instinctive reluctance by Sie to strike his employer. However, befOH 

the night was out he overcame this reluctance, and gave the acculed 

two robust punches to the nose. Although blood flowed, in my opinion, 

the accused got off lightly. 

Thus the accused and Sie prevailed on Gor to accompany 

the accused upstairs. The accused gave Gor the key to his room and 

taking her by the hand, led her upstairs. He then walked down to the 

kitchen and brought back two bottles of beer, whil~t Gor was waiting 

outside his room. He took the key from her, opened the door, and 

fortunately, as it transpired, leaving the key in the door, they both 

entered, and he shut the door behind them. 

The accused said that Gor did not understand Pidgin -

indeed Sie said that his own knowledge of pidgin and accused's was 

such that Sie only half understood the accused - so that practically 

the only means of communication between the accused and Gor for the 

period of one hour or more in which they were in the room together, 

was by signs. He offered her beer; she refused. He took out his 

camera and fitted it with flash bulbs. He put a record on the record 

player. Gor was wearing two dresses, a blouse or cardigan, and 

although she said she had a skirt underneath, I feel that she was 

referring to the lighter dress underneath which was tendered in 

evidence. She said it was a cold night. The accused took off her 

blouse, and then indicated that he wanted her to take off the outer 

dress, which he thought would have spoilt the photograph.. He 

preferred the dre.s underneath which he bad beton seen her WHI'lng. 

She I.Ys she refu.ed, and struggled, but the ......... pulled the 

Spper, and the ....... r ...... ... 



• 
tala when he .ays ahe placed it on a chab 

proceeded to do we. to taka photographs of _ 

were taken of the girl clothed in her dra ••• 

The coloured slides which were lhown in Court by 

of a projector, proved to be most significant widence. The fun 

one showed the girl holding a cigarette given her by the accu.ed, 

sitting with her legs up, her side against the long back of the 

divan. The accused had placed her in that sophisticated polition, 

holding her and placing her limbs. The second photograph taken from 

above showed her lying on her back again on the divan with one arm, 

again placed in position by the accused, under her head. The third 

photograph was of her head and upper chest only, again in what 

appears to be a standard sophisticated pose for the amateur photographer. 

Here Gor had a cigarette held in her left hand at shoulder level, and 

the right hand was again held behind her head. In this photograph 

the shoulder strap of the dress as shown had been pulled down over 

the girl's right shoulder, as she said tearing it. 

Gor said that before he had taken these photographs the 

accused had removed all his clothes, except a pair of black under­

pants. But the accused said this occurred only when he next decided 

that he wanted to take photographs of her in the nude, and her dress 

was removed, ani he nDSt certainly had on his underpants only, when 

that occurred. qer 
The girl said the accused pulled down over/legs the 

remaining dress as she was 1 ying on the bed, that she struggl ed and 

tried to callout, but the accused put his hand on her throat. But 

she did not avail herself of the ample opportunity to cry out when 

she then submitted to two further photographs being taken of her in 

the nude whilst she was on the divan. The first one, which is said 

to have been lost, and thus not produced before -, was taken by 

the accused, as Gor knelt in front of him, also kneeling but on the 

floor at the end of the bed, showing her bosom, In a lascivious 

pose on her hands and knees. The final pbotogz'aph wes taken by 

the accused .s he toel t on the table at tbe aide of the bed, and 

lbowing bel' 1 yt.ng Oft bel' baCk, lege apart, SA • fnnk MXUBl po". 
. "0 



!ly ..... U ... 

POM, placing aft ana 8C1'O_"" ---
hel" legs apart. Asked why did lbe till: 

in that position, she answered, I thought he wanted 

of my private parts. 

Having taken this final photograph, Ihi ,aid the aecut,d 

then jumped on her and took off his pants as he lay on top of a-

She moved around and closed her legs but the accuaed puahed thIa apart. 

He held her knees down on the divan, holding down her arm. above her 

head, and as he penetrated her she called out to her husband twice and 

loudly. He came in, as the accused said, like greased lightning, came 

over to the bed looked at them and with the accused stUl lying on 

Gar, and with his hands firmly on her throat. He said to accused, 

you know we both work for you, you know she is my wife, she is not a 

prostitute, you told me you would take her photograph. It was then 

that Sie gave the accused two hard and well deserved punches to the 

nose. With blood pouring from his nose, the accused told them to 

leave, which they did after Gar put on one dress, and picked up the 

others from the chair. 

I ruled that there was a case to answer, and the accused 

then gave evidence. ~\r. Rissen relied strongly on two statements 

made by the accused, first that after the last photograph was taken, 

Gar left the room to urinate, and after five minutes or so returned, 

removed the dress she had put on when she left the room, and lay 

down naked on the bed, and secondly, that Gar co-operated with him 

in the sexual act. Having heard the accused, I have no hesitation 

in rejecting both statements. 

The case for the Crown was that the accused cunningly 

contrived, step by step, the final situation in ~ich he had Gar 

lying naked on the divan, her legs apart, and having from the 

beginning intended to have sexual intercourse with her, then tbNw 

himself on her, and had intercourse with her knaWlng that ....... 

been c~lled against her will by her ......... to -- to tile --

In the first place, and thn If ......... --.. it .. -s. 

IIId ahe waa certainly not cone.' 
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Ie fact that both Gor .... hu •• , • ., 

lUual intercourle, is lhown, on "­

penetrated her, arxl on Sie 's part, by hls 

and punches, showing plainly hil attitude. 

Mr. Rissen strongly lutnltted that I Ihould . ' 

satisfied that she was a consenting party, she knew she wal going 

to have sexual intercourse when she left to go upltairs to the 

accused's bedroom, Gor I'MJst have known at the time that that wal hil 

object, and that I should be left in doubt that she did not consent. 

Now I consider that Sie knew that in taking photographs 

of her, Gor could be involved in having-part at least of her clothing 

removed, arxl he knew there was a risk of the accused taking liberti .. 

and attempting sexual intercourse. Indeed he was uneasy about it. 

But he felt he should trust his employer and I accept the Crown's 

submission that his action in allowing Gor to go upstairs was not a 

tacit permission on his part for the accused to have sexual intercour.e 

with his wife. Of course the only relevance of Sie's thoughts is that 

it might throw some light on Gor's attitude. Of course to allow his 

wife to remain in the accused's bedroom for over an hour at that time 

of night was quite foolish on his part and it may well be asked what 

did he think was going on for so long. 

As for Gor, she overcame her unwillingness to have her 

photos taken only because of Sie's insistence. Although there are 

several matters which at first gave me doubts, on the whole, I feel 

that she did not consent to having intercourse with the accused. 

She was shown, on first going to the room, magazine pictures of 

nude women arxl, an obedient wife, she belicwed that it was Sie's 

wish that she should be so photographed, but when he sprang on her 

arxl she felt his body in hers, she showed plainly enough that it 

was against her will. 

However thh is not the end of the . tter. 111'. Rla .... 

I'8lied on Section 24 of the Qade- ............. 
IbDuld ca. 

to the concludon that on ... ..cu.. 
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IMlOnable doubt about it 

entitled to an acquittal. thl. 

of rape. It was considered in the VlctOl'llft caM 0 

(1). In that case it was held that the jury Mould 0Rl 

the possibility of the accused having acted on wrong btll.f a. " 

the facts when there is some evidence that he did honeetly btU..,. 

at least that the necessary facts existed. 

Mr. Rissen contended that. even if I rejected the reaton 

the accused gave upon his belief that Gor was consenting. viz •• that 

she actively co-operated in the sexual act. there was strong evidence 

that Gor was tacitly consenting, if for different reasons. and that 

the accused may well have had such a belief. even if it was a wrong 

belief, and he thus countered Mr. Gajewicz's argument. that the 

accused's own story, rejected as it is, leaves no room for this 

defence. 

It is in this part of the case that the photographs 

became crucial evidence. It is true that in none of these is Gor 

shown smiling; even allowing for the effect of the flash bulbs, she 

is impassive. But following accused's directions, she knelt on her 

hands and feet, so that he could take photographs of her bosom, and 

she allowed him to touch her naked body, and place her in position 

lying on her back in the bed, and pulling apart her legs to expo •• 

her private parts. If she at first objected to her dress being 

relllOVed and before he removed the underelress, he had to put his 

hand on her throat to stop her calling out, at no ti_ as he 

continJed taking the photographs, did she .ither callout or flee 

fl'Glll his room. Part of the bed on which ..... s lying was iBledlately 

above his room, so that to atllllP her fMt on tba floozo would have 

been sufficient to attract her ........... attentloll. PuI'ther-­

statements she made In eddenc. bHI' on this point. .. felt .. 

was obliged to explaln why eM .... tW .. .. -

photographs of .... 1IhU. he _ : 

(1) (1947) V.L. 



that .he beUCMId thi .... the way ....... 

She felt benelf a180 obllged .. give ___ ...... 

for allowing the accused to place her in poaition and IUIaltt 

the final photograph being taken II Ihe lay nettd. Her wid .... on 

this part of the case was 1-

"WhUe I was on the bed, he held 11'1 Mndl and put hll 

legs on my legs aftd pulled the Ikirt (under drell) off 

me. I was naked. I was vary alhalled and tried to 

get up. The accuMd sat on my lagl and took another 

photograph of me." 

So she is trying to say that she was hald down which sha pla1nl y was 

not. 

Further, aftar tha accused jumped on hal", he had to use 

his hands to remove his underpants, and then she sa1ci ha held her 

hands above her head and there was the delay while he was doing this, 

and endeavouring to penetrate her, before she called out, and he placed 

his hand on her throat eltber in pas&lon or to prevent her calling out 

again. 

Mr. Gajewicz says she was afraid of her husband and of 

her life at the hands of the accused. Well it may be so, but when 

a woman conducts herself as Gor did, remaining in the accused's 

bedroom for over an hour, with music playing, subnitting to being 

undressed by the accused, himself practically naked, and to the 

accused handling her naked body as he placed her in sexual poles, 

and refraining either from calling out, when her husband was only 

in the room below, or from fleeing from the room, I have reached 

the conclusion that there is room for reasonable doubt that the 

accused man honestly and reasonably believed that having gone 10 

far, she was consenting to the further step of him having sexual 

intercourse with her. As the Crown have not satisfied - beyond 

reasonable doubt that he did not have this honelt and reasonable 

doubt, he is entitled to be acquiteecl. and I eo acquI.t hl8. 

SoUd tor for the Crown 
I S.H. JohnIaft. CI.- SoU 

Solicitor for tbe eccuatd I 
• U ..... 04 


