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J U D G M E N T  

On 15 th  September 1967 t h e  app l i can t  was indic ted  on a 

charge of having w i l f u l l y  murdered one Pipi lua  Kewa on 28th May 1967. 

He pleaded not g u i l t y  and t h e  t r i a l ,  which l a s t e d  f o r  many days, took 

p l a c e  before F ros t  J., a judge of t h e  Supreme Court of t h e  T e r r i t o r y  

of Papua and New Guinea, s i t t i n g  without a jury. On 29th September 

1967 t h e  learned judge, being o f  opinion t h a t  t h e  k w n  had f a i l e d  t o  

e s t a b l i s h  t h e  necessary i n t e n t  t o  k i l l  o r  cause grievous bodi ly  harm, 

found t h e  appl icant  g u i l t y  of manslaughter and sentenced him t o  

impriSonment with hard labour f o r  f i v e  years. The no t i ce  of motion 

f o r  2nd August 1968 f o r  leave  t o  appeal i s  dated 13 th  May 1968. Thus 

not  on ly  was t h e r e  considerable delay  i n  g iv ing t h e  no t i ce  but 

oppor tuni ty  was no t  sought t o  have it heard i n  Brisbane dur ing May 

1968. The l apse  of t ime from t h e  d a t e  of conviction t o  1 3 t h  May i s  

explained by t h e  t ime required  "to inves t iga te  t h i s  case  without f u l l  

notes of evidence and t o  s a t i s f y  t h e  requirements before l e g a l  a id  

t o  appeal could be granted". Conscious a s  we a r e  of t h e  d i f f i c u l t i e s  

which must a t tend such mat ters  i n  t h e  Ter r i to ry ,  it i s  t o  be hoped 

t h a t  ways and means w i l l  be found i n  t h e  f u t u r e  t o  a c c e l e r a t e  these  

processes and avoid such a consequence a s  w i l l  ensue i n  t h i s  case  

i n  which t h e  appl icant  w i l l  have served a subs tan t i a l  p a r t  of h i s  

sentence before t h i s  Court is  enabled t o  deal  with t h e  matter. 

It was not disputed a t  any s t age  of t h e  t r i a l  t h a t  t h e  

deceased man, a na t ive  of t h e  T e r r i t o r y ,  was k i l l e d  a s  t h e  r e s u l t  

of a number of shots  f i r e d  by t h e  app l i can t  from a shotgun. The 

appl icant ,  a Bulgarian, kept a t r a d e  s t o r e  about t e n  mi les  from 

Por t  Moresby. H i s  wife,  who comes from Yugoslavia, and t h e i r  young 

son l ived  t h e r e  with him and it was i n  t h e  por t ion  of t h e  s t o r e  s e t  
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2. I 

a p a r t  f o r  t h e  s a l e  of goods t h a t  t h e  shooting took place. The 

evidence was t h a t  t h e  space between t h e  top  of t h e  counter and t h e  

c e i l i n g  was guarded by cyclone wire ne t t ing  i n  which, a t  t h e  l e v e l  

of t h e  counter,  was a hinged wire  gate ,  about twenty inches square,  

wi th  a wooden frame through which t h e  customer would hand h i s  money 

and rece ive  h i s  purchases. The shots  which k i l l e d  t h e  deceased were 

f i r e d  by t h e  appl icant  from behind t h e  counter thmugh t h e  wire 

n e t t i n g  and h i t  t h e  deceased who was standing on t h e  o the r  s i d e  of 

t h e  counter. The general  o u t l i n e  of t h e  case  f o r  t h e  Crown was t h a t  

t h e  deceased and some o t h e r  na t ives  had gone i n t o  t h e  s t o r e  t o  buy 

some food and s o f t  dr inks .  A heated argument had then developed 

between t h e  deceased and t h e  appl icant ,  a r i s i n g  from t h e  f a c t  t h a t  

t h e  app l i can t  refused t o  supply t h e  deceased's order  unless  t h e  money 

t o  pay f o r  it was f i r s t  handed over. Evidence was given t h a t  i n  t h e  

course of t h e  argument t h e  appl icant  produced a kn i fe  and threatened 

t h e  deceased wi th  it and t h a t  t h e  deceased and t h e  app l i can t  were 

pushing and pu l l ing  a t  t h e  wire  gate. While t h i s  was going on t h e  

app l i can t ' s  wife  handed t h e  appl icant  a shotgun which was kept i n  

t h e  s t o r e  and from it he f i r e d  t h e  sho t s  which k i l l e d  t h e  deceased. 

Evidence f o r  t h e  defence was given by t h e  app l i can t  and by 

h i s  wife. It was t o  t h e  e f f e c t  t h a t  t h e  deceased and a number of 

o the r  n a t i v e s  wi th  him were i n  t h e  s t o r e  i n  an excited and angry 

s t a t e ,  t h rea ten ing  t o  rape  t h e  app l i can t ' s  wife and t o  k i l l  her ,  

t h e  app l i can t  and t h e i r  chi ld .  The deceased pushed t h e  wire ga te  

open and pu t  h i s  arms through it i n  an endeavour t o  ge t  through t h e  

door t o  t h e  space behind t h e  counter. In  these  circumstances t h e  

appl icant ,  be l i ev ing  t h a t  he  and h i s  family were i n  danger of being 

k i l l e d  o r  gr ievously  in ju red ,  f i r e d  t h e  gun t o  p ro tec t  them and 

himself . 
On two occasions dur ing t h e  course of t h e  t r i a l  t h e  learned 

judge, a t  t h e  r eques t  and i n  t h e  presence of counsel f o r  t h e  Crown 

and counsel f o r  t h e  defence,  viewed t h e  locus ,  and one of t h e  grounds 

of appeal i s  t h a t  h i s  Honour, i n  reaching t h e  conclusions t h a t  he  

d i d ,  went beyond t h e  limits f o r  which a view may proper ly  be used. 



3. l 

l 
It is f o r  t h e  purpose of considering t h i s  ground of appeal t h a t  

we have given an o u t l i n e  of t h e  evidence i n  very  general terms and 

it w i l l  be seen from it t h a t  t h e  determination of t h e  i s sues  which 

t h e  learned judge was c a l l e d  upon t o  t r y  depended i n  l a r g e  measure 

upon t h e  views t h a t  he formed a s  t o  t h e  c r e d i b i l i t y  o r  otherwise of 

t h e  va r ious  witnesses. That question was, a s  h i s  Honour sa id ,  one 

of g r e a t  d i f f i c u l t y  and was made no l e s s  d i f f i c u l t  by t h e  f a c t  t h a t  

t h e  evidence of t h e  na t ive  witnesses c a l l e d  by t h e  Crown had t o  be 

given through an i n t e r p r e t e r ,  a s  had t h e  evidonce of t h e  app l i can t  

and his wife  who had l i t t l e  connnand o f  t h e  English language. 

In  t h e  course of t h e  reasons which h i s  Honour gave f o r  

f i n d i n g  t h e  appl icant  g u i l t y  of manslaughter and a f t e r  s e t t i n g  ou t  

t h e  evidence i n  considerable d e t a i l ,  he said:  

" In  t h e  f i r s t  p lace  I must a s sess  t h e  witnesses a s  

bes t  I can from t h e i r  demeanour i n  t h e  witness box 

and decide upon which witnesses I can rely." 

He went on t o  say t h a t  he was s a t i s f i e d  t h a t  t h e  evidence of t h e  

Crown witnesses was s u b s t a n t i a l l y  t r u e  and t h a t  he was unable t o  

accept t h e  evidence given by t h e  app l i can t  and by h i s  wife. He added 

t h a t  he  considered t h a t  t h e  account of t h e  events given by wi tnesses  

c a l l e d  by t h e  (Sown was more probably t r u e  than t h a t  given by t h e  

app l i can t  and h i s  wife  and t h a t  he thought t h a t  t h e  app l i can t ' s  case  

was so  improbable t h a t  he was not  ab le  t o  accept it. He went on: 

"I was no t  impressed wi th  t h e  way t h e  wi fe  gave her  

evidence. I n  evidence i n  chief  she gave evidence 

t h a t  t h e  man at t h e  wire  made a grab a t  her  l i k e  

a c lasping motion. When I went ou t  t o  t h e  s t o r e  on 

t h e  second occasion, and before she was c r o s s  

examined, I attempted t o  see  whether I could myself 

g e t  through t h e  opening and was ab le  t o  do so and 

I put my hands through t h e  wire  grasping t h e  f r o n t  

of t h e  counter. In  c ross  examination when asked 

s h e  demonstrated t h i s  d i f f e r e n t  action.  Fur ther  

she sa id  t h e  door was i n  t h e  same condi t ion  when 

she was c ross  examined as  when it was a t  t h e  t ime 



of t h e  incident.  When t h e  f i r s t  view was held or 

19th  September, 1%7 t h e  n a i l s  were i n  t h e  door . . 
but  not t i g h t l y  dr iven ins  a t  t h e  time of  t h e  second , 

view t h e  door had been wrenched apar t  and t h e  n a i l s  

pulled out. It had obviously been tamperad with. I - 
I t  seems t o  me t h a t  t h e  account of t h e  accused and 

h i s  wife  is  so improbable t h a t  I must r e j e c t  it." 

From these  remarks it is  impossible t o  avoid t h e  conclusions t h a t  his 

Honour thought, r i g h t l y  o r  wrongly, t h a t  t h e  door had been tampered 

with dur ing  t h e  t r i a l ,  t h a t  this had been done t o  support t h e  case 

pu t  forward by t h e  defence and t h a t  t h i s  was one of t h e  f a c t o r s  which 

caused him t o  r e j e c t  t h e  evidence of t h e  appl icant ' s  wife. Fur ther  

we were t o l d  t h a t  a t  no time p r i o r  t o  t h e  de l ive ry  of h i s  Honour's 

reasons f o r  judgment on 29th September 1967 was mention made of t h e  

suggested change i n  t h e  condi t ion of t h e  door a f t e r  t h e  f i r s t  and 

before t h e  second view was held nor was any mention made of t h e  

inference drawn by h i s  Honour from what he saw t h a t  t h e  door had been 

tampered with. I n  t h e  r e s u l t  no opportunity was given t o  t h e  defence : 

of showing, i f  it could, t h a t  t h e  condition of t h e  door was t h e  same 
l 

on both occasions o r ,  i f  it was not t h e  same, t h a t  whatever change 

had taken place  was not  due t o  any "tampering" with it. 

The l i m i t s  of t h e  use t h a t  may be made of a view have o f t en  

been s t a t e d  and it is s u f f i c i e n t  t o  r e f e r  t o  what was sa id  by t h i s  

Court i n  Sco t t  v. Nunrkah Cornoration 91 C.L.R. 300 i n  which a 

statement on t h e  sub jec t  by Davidson 3. i n  Unsted v. Unsted 47 S.R. 

(N.S.W.) 495 was approved. I n  the  present case it cannot, we think,  

be gainsaid t h a t  t h e  learned t r i a l  judge overstepped those  limits and 

subs t i tu ted  f o r  sworn evidence inferences which, r i g h t l y  o r  m n g l y ,  

he  had formed from t h e  views which he had of t h e  locus  and t h a t  t h e  

defence was not given t h e  opportunity of deal ing by evidence o r  

argument o r  both, with the  suggestion t h a t  t h e r e  had been some . , 

"tampering" with t h e  door f o r  t h e  purpose of advancing t h e  case  f o r  

t h e  defence. 

For these  reasons we a r e  of opinion t h a t  leave t o  appeal 

should be granted, t h e  appeal allowed, t h e  conviction s e t  a s ide  and 

a new t r i a l  ordered. 

P.S. Sturgess ( ins t ruc ted  by A.G. Know), appeared f o r  t h e  applicant.  

O.G. McGregor Q.C., with him B.R. Kinchington ( ins t ruc ted  by t h e  

Comnweal th  Crown S o l i c i t o r ) ,  appeared f o r  t h e  respondent. 


