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CIN THE SUFREME GUURT
UF THE YERRITORY GF

CORAM @ Clarksonyg J.

PAPUA AMD NEW GRIINEA

THE QUEEN vo EOWARD JOHN WHITAKER

The accusaed is indicted for allegedly stesling
o othe sum of $474.10,

_ the facts briefly are that the accused was at the
- relovent time the Superintendent of the Beon Currective
CInstitution at Madang. Appaxently he was the only
European on the staff of the Institution. AL this
Institutlon a club existed foxr the benefli of the wardexrs
and through it they purchasad thelr personal requirements
of cigéreﬁtes, foodstuffs and other geoodas, The accused
ran the Glub without any real participation by any othex
member .

Late in 1966 the accused deviged a system of
interposing himself under the name of Sielak Soclal Club
between the Beon Glub and the suppliers. His practlce
then was to purchase fzom the New Guinea Gompany and
supply to the Beon Club goods which that Club could quilte
easlly have puxchased for ivself from the New Guinea
Company.

The accusedis conduct In the position he held was
in my viow highly improper and to be censurxed. Apart from
anything else it is open to the crlilcism that he placed
himself in a position to make a personal profii at the
expense of his own warders and his fallure to keep propex
records did nothing o allay thils suspleion. '

#hen the Beson Club was wound up accounts prepaved
by the amcuseﬂ showed a pa?ment of $474.10 %o the New
Guinea Gompany oy the Beon Club. Investigations revsaled ,
that nce such pa"mant had been made by Beon to New Gulnes
Company. When questioned the accused at first inslsied
that the money had been pald o the New Guinea Company
and clearly Lmplled that the payment had been made by the
Beon Glub, It was denonstrated to him by reference to
pank statements mnd other doCuments that thls was not so
whersupun he suggested that the money may have been paild
by the daon Gluh 4o the Sislak Club and then by Sisiak to
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héfNew (ridnea Gompany. The reason now given for this
sﬁﬁierfuge of showing the payment divect from Beon to the
5u§ﬁii@x is that 1t was in effect to conceal his questlone
.ablé_activitias from his superlors,but Iln view of a
.éﬁééement from the bar that there are other proceedings
pending I will say no more about the sccused’s conduct
ihan is nagessany for me to decide thls case,

_ It i4s clear that the accounts he submitted were false
iﬁfat least two respects in that they concealed his part

&8s Sisisk in the transaction and in that contrary to his
 u5dertakings givean to his superiors he was selling to the
warders on credit.

_ But this dose not establish stealilng. And the inherent
diffi“ulﬁy in the situation which faced the Crown was that
while attacking the accuracy of the accounts kept by the
éccused'it was forced to rely on those accounts largely to
“endeavour %o establish that the sum of $474.10 was stolen
"Ey the accused.

_ Tha Crown case against the accused was pregented
jfairly and in detall. And In fact the assiduocus e¢fforts
“of the Crown to collect and to present all the wzelevant

- documents have in the view whlch I have taken done more %o
assist the accused than his own evidence has.

‘ I do not attempt to reconcile all the figures but
cof some ocritlcal facts I am satisfled.

_ Firstly, L am satlisfied that on the 24th Februazy the
- aceused did in fact have the $474.10 in cash in his
 ”p0$S855ian I am also satlsfled that there was a physical
divislon of the remalning stocks and of some moneys. It

is also clear that on the same day the accused depositad

in cash with his bank a sum slightly in excess of $474.which
- with other moneys was drawn against on the same day to pay
©.the New Guinea Company foxr goods to a value exceeding %1000
i_supplied by that Company to the Sisiak Club during Jamuary.

Secondly, I am gsatlsfled that Beon must have recelved
stocks during January and February. I discussed the .
relevant figures wiith counsel durlng argument and ¥ do not
- now repeat them. The chanc¢es are that whatever stocks were
supplied to Deon were supplled by the accused, that is
Sielak. And to the extent that he did supply stocks he
would be cntitled to ¢laim as a creditor against Beon and
to recelve payment.
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his I think is the nub of the case. The defence of a

of ‘right to the moneys is clearly and distinctly ralsed
héfbnus iz on the Crown to negative it. This in my view
'CiéWh has hbeen unable to do.

he Crown concedes that the accused probably supplied some
E§ f0r which he would be entitled to payment but ls unable
how what amount end, move Llmportantly, is unable to

_prbve the accusedfs claim that he supplied stocks %o the

¢ of $474.10,

:I:find myself left in a position of doubt and of this the
sed must recelve the bhenefit,

I should add that I have reached my decision largely on
evidence which the Crown itself quite fairly and properly
“provided, and 1t 1s therefore unnecessary for me %o express
‘any detall the views I have formed where Crown evidence and
héfpof the accused conflicts. I say no more about the case

or ‘the reason already given.

Verdict: Not Gulliy,

DDENDUM

.1 refexred in these reasons to certaln flgures discussed
Wiﬁh counsel during argument. The basis of this discussion as
ppears from my notes made at the time was as follows.

It 45 probeble that Beon meceived stocks from some source
during Japuary and February, especially if one accepts the
stock in hand entry at the end of December, namely $424.82.,

“- Thereafter cash sales of at least $696.8L were made in
January and February and it is known that all stock was not
old.

. Where did those stocks come from? Beon did not purchase
ny but Sislak purchased over $2500 worth from New Guinea
sompany -in January/Februazy.

If the $474.10 was not pald for stock by Beon then
iresumabiy It would represent profit on a total stock, according
to the accounts, of $424.82 plus $89, that ls a lititle over

500, which is highly unlikely.




