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IN THE SUPREME COURT ) OLLERENSHAW, A.C.J.
OF THE TERRITORY OF g THURSDAY ,
PAPUA AND NE% GUINEA ) I7TH JULY, 1969,
BETWEEN HAMAC HOLDINGS LIMITED Plaintiff

{In Liguidation)

AND SANGARA (HOLDINGS) LIMITED Defendant

JUDGMENT »

The plaintiff is a holding company incorporated in this
Territory on the 8th October, 1956, as a company limited by shares.
On the lst April, 1960, an Order was made by this Court
that it and all but one of its subsidiary companies be wound up
compul sorily.
Licuidators were appointed and they produced Balance
Sheets and Accounts for each of the companies covering the period
during which they functioned, which have been used extensively in
these procaedings.
On the 5th October, 1961, final, or what have been called
"formal", Orders were made in this Court staying the winding-up of
the plaintiff and its subsidiaries to allow a Scheme of Arrangement
or Compromise to come into opsration. On the 30th September, 1960,
a company, Papua New Guinea Development Corporation Limited, had
besn incorporated for the purpose of réscuing the plaintiff from
its difficult financial situation in the event of its licuidation
being stayed. The name of this company appears fres~uently in the
evidence but I do not see that I am much concerned directly with it.
On the 28th September, 1961, the plaintiff was still in
licuidation and it had no dirsctors. HNevertheless on that day what
wés described as, and what I am prepared to assume was, a valid
extraordinary general meeting of shareholders was held which
purported to appoint four persons to be directors of the plaintiff
company none of whém held any shares in such company.
I would have liked to cuote the provisioné of the
plaintiff's constitution which are relevant to this action in one
place but I think that it is convenient here to cite its Article

74 which prescribes the cualification for a directors

"74, The gualification of a Director shall be the holding
of not less than two thousand (2000) shares in the Company,
Directors shall hold their re~uisite share qualification at time

of appointment oxr election.”
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To return to the facts: none of the four persons purported
to be appointed directors had the share qualification prescribed by
Article 74 and I can say no more than that they did not become diractors
as a rosult of the proceedings at the meeting of the 28th September,
1961l. Since his name, so freruently uttered during the hearing, cannot
escape this judgment I may introduce one, Stephenson Fox, as one of the
four persons purperted, as abbve, to have been appointed as directors of
the plaintiff. It also seems that he was at this time the acting, if

not the full, secretary of the plaintiff; he was present at the meeting
in this capacity and as representing what I take to be a shareholding
company,

It would appear that some apprehension was felt about the

purported appointment of directors because on the l6th October, 1961,
what was described as a "Meeting of Directors" was held at which the
recuired cualification shares purportedly were issued to three of the
four pergons whom I have mentionad as having been appointed, on the face
of it, as directors. There were two persons present at this "Meeting of
Directors” = a sufficient number for a guorum., One of them was onhe of
the four purportedly appointed as aforesaid and the other was an employee
of the purportedly appointed director Fox, appointed by him as his
"Alternate Diractor” and also representing him in his capacity of sec-
retary to the plaintiff., This meeting and its action in allotting shares
was a hollow farce. The persons who purported to meet as directors were
not directors and the allotment of ¢ualification shares to the thrae
persons supposed to have been appointed previously as directors was
invalid as was also the allotment of a single share each to thres of the
employees of Fox, whose position thus far I need not describe again, I
should add that none of the four persons purported to have been appointed
directors at the meeting of shareholders on the 28th September, 1961,
had at that time the necessary cualification shares, the holding of which
was a condition precedent to their valid appointment. In spite of the
meetings of the 28th September and 16th October, 1961, the plaintiff had
no directors and that position obtained at relevant times, a position
which must have bean known to Stephenson Fox.

It did have considerable liabilities and it had assets, some
valuable and the others worthless or almest so. It is, therefore, not
surprising that at a meeting of the persons acting as directors of the

plaintiff held on the 10th March, 1962, this resolution was recordeds

"POLICY: In view of the fact that the only two assets making
a profit are the Goroka and Cecil Hotels the Board RESOLVEL:
that their policy should be to dispose of all assets except
these two Hotels."
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Notwithstanding the exception of the plaintiff's hotel
interests from this policy of disposal it is impossible upon the
evidence to avoid the conclusion that a plan was devised to strip the
plaintiff of these valuable interests and pass them to the defendant,
a company that at the time was in financial difficulties and was only
too willing to obtain such interesits for its assistance generally and
particularly in a contemplated appeal for further capital.

It is not clear to me who were or was the master minds or mind
behind this scheme but it is clear that the executive was Stephenson
Fox, who remained a "director" of the plaintiff until his resignation
on the 4th October, 1962,

On the 24th April, 1962, a "Meeting of Directors" of the
plaintiff was heid at which there were present the one of the originally
appointed four ungualified directors to whom no shares ware purported
to have been allotted at the meeting of the 16th Qctober but who held a

proxy from one to whom the necessary qualification shares had besn so
allotted and Stephenson Fox as a "director" and as secretary of the
plaintiff. '

, In the records of this meesting of "Dirsctors™.of the 24th April,
1962, thers is the first intimation in evidence of what is to come:

"MOROBE HOTELS LID: Mr. Fox reported that there had been
discussions with Sangara (Holdings) Ltd.
Beard, as a result of which an offer is
expected for the whole of Hamac Holdings
Ltd. and Papua & New Guinea Development
Corporation Ltd.'s interest in shares and
credit in Morobe Hotels Lid. This offer wil)
also include Territory Finance Co. Ltd.'s
interest in Morobe Hotels Ltd."

At this stage Stephenson Fox, who had been acﬁive in the affairs
of the defendant company for some years, was a shareholder in the
defendant, its secretary and an alternate director, who frecuently had

chaired meestings of the directors of the defendant.

In the minutes of a meeting of the directors of the defendant
held on the 28th April, 1962, at which Fox was present as an alternate
director and secretary a record appears under the subtitle "MOROBE
HOTELS LTD." that:

"The Secretaries reported that Hamat ‘Holdings
Ltd. had offered to sell 345,823 fully

paid 5/~ shares in Morobe Hotels Ltd.

which fully owns the Hotel Cecil through
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its subsidiary Coffee Products Lid. and

the Goroka and Wau Hotels. According to

the offer the consideration for the sale

was to be3- cccsnacosna

(There follows the terms proposed for the

sale, )

One sees that on the 24th April, 1962, Fox was reporting to the
plaintiff that an offer was expected from the defendant for its
interest in Morobe Hotels Limited and four days later Fox reported to
the defendant that an offer had bezen made by the plaintiff to sell
this interest to the defendant.

Although no meeting of the plaintiff's"directors" or 'shareholders
took place between the 24th April, 1962, and the lst May, 1962,

a Deed that had been prepared by a solicitor upon the instructions of
Fox acting for both the plaintiff and the defendant, was entered
into on the latter day providing for the sale by the plaintiff to the
defendant of the whole of the plaintiff's shares in the capital of
Morobe Hotels Limited.

Subsecusntly the plaintiff and its subsidiaries were ordered
by this Court to be wound up compulsorily.

In this action, which is brought at the instigation of the
plaintiff's official liruidator, the plaintiff asks for a declaration
that this Deed of the lst May, 1962, is void and of no effsct and for
consecuential declarations and orders. Onerof these declarations 1s
that a subseruent "Deed" dated the 3lst May, 1962, betwesen the plaintiff
and the defendant, to which I mention in passing the affixing of the
plaintiff's seal was attested by Stephenson Fox, who also signed it on
behalf of the defendant, also be declared void and of ho effect. This
"Deed" dated the 3lst May, 1962, relates to the Deed of the 1lst May,
1962, and I propose to say no more about it than that if the Deed of
the lst May is a nullity it falls with it. #ore could be said of it.

The plaintiff says that the Deed of the lst May, 1962, is void
for three indeperidant reasons any one of which is sufficient to render
it a nullity: firstly, that the plaintiff had no directors who could
authorise its executionzlLsecondly,>that the purported directors did not
authorise its exscution by the affixing of its seal and thirdly, that the
subject matter of the sale provided for by the Deed, namely its Shares
in Morobe Hotels Limited, comprised the plaintiff's main undertaking,
whiéh could only be sold, pursuant to its Article of Association No.
102(a), subject to ratification by the shareholders in general meeting.

1 do not undertthndd it to be disputed by counsel for the
defendant that the plaintiff did not have any reqularly appointed
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directors or that such purported directors as it had did not authorise
the execution of the disputed Deed. He rellies, I think, upon Article

No. 100 and also the relevant section of the Companies Ordinance 1912

(amended) in the common form providing: '

"100. All acts done by any meeting of the Directors or by a
Committee of Directors or by any person acting as Director shall not-
withstanding that it be afterwards discoverad that there was some defect
in the appointment of any such Director or person acting as aforesaid or
that they or any of them were disrualified be as valid as if every such
person had been duly appointed and was cualified to be a director.”

More particularly he relies upon the principle of The Royal British Bank

v, Turesuand (1)} and the stronger case of Mahony v. East Halford Mining

GCo. (2} to the effect that, notwithstanding that a company's Articles
of Association are a public document, of the contents of which anyone
dealing with the company is deemed to have notice, in certaln
circumstances an outsider is entitled to assume that all internal
regulations of the company have been complied with,
Coungel for the defendant did dispute that the plaintiff's
interest in Morobe Hotels Limited was its main undertaking an&xgh any
event here again he relied upon the principle of Tursuand's Case (1)

and maintained that the defendant was entitied to assume that the sale of
these assets had been ratified by the plaintiff's sharsholders in general
meeting.,

I am told by both counsel that the :phrase "main undertaking”
in Artiele No.‘102(a) has not received any judicial interpretations

they agree that whether or not the plaintiff's interaest in Morobe Hotels
Limited was 1ts main undertaking at the date of the sale to the defendant
is a cuestion of fact. I agree that I am not concerned to daefine the
phrase and heed the warnings against an attempt to make an exclusive
definition. I regard the phrase in the light of the fagt that the
plaintiff was a holding company and that its assets consisted of shares
in some eight separate subsidiary companies.

Considerable evidence has been given about the value and sa on
of the plaintiff's interest in these subsidiary companies.. I do not
propose to analyse 1t: it is all one way. I find,without hesitation,

that the plaintiff's interest in its subsidiary companies other than
" Worobe Hotels Limited was negligible or worthless,

Morobe Hotels Limited owned and controlled and, lifting the

veil of incorporation, {see, e.q. Harold Holdsworth & Co. (Wakefield)

Ltd. v. Caddies per Lord Reid (Z)), the. plaintiff owned and controlled

R

71) 6 EL. & Bls 327; 119 E.R. 886,
(2) (1875) L.R. 7 H.L. 869,
(2) (19%5) 1 W.L.R. 252 at p. 367.
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three valuable hotels. They were valuable properties with considerable
potential. At the relevant time two of them, namely the Hotel Goroka
and the Hotel Cecil ware making considerable sprofits. It iéstrue
that the Hatel Wau had suffered a ioss at the relevant time but it was

a valuable property and &t tha tims~it was the -opinion of the presant
Valuer-General, who gave evidence, that under proper management it,
toos could return profits.

I find, without hesitatlion, that the plainiiff's main under- ~
taking at the relevant date was its interest in Morobe Hotels Limited,
the whole of which was purported to be disposed of to the defendant.

I must now come to what I see as the crux of the matter.

I find that at the relevant {ime the defendant left its
accuisition in the plaintiff's interest in Morpbe Hotels Limited to
Stephenson Fox as its agent, Stephenson Fox whose interest in and know-
ledge of the plaintiff's affairs was entirely complete for my purposes.
The cases relied upon by counsel for the defendant, such as In re
Hampshire Land Company (4}, as to companies having a common officer are

beside the point. I find that Stephenscn Fox must have known, that he
knew of the disability of the alleged directors of the plaintiff. and
I find that good faith certainly was absent. I say disability of the
directors having in mind the distinction between such disability and the

facts upon which it dependeds Ses, for instances The Peoples Prudential

Assurance Co. Ltd, v, The Australian Federal Life And General Assurance
Go, Ltd. (5). ‘

I find ton that he must have known, that he did know, that the
plaintiff’s interest in Mavobe Hotels Limited that he was acruiring for

the defendant was the plaintiff's main undertaking and finally that he
must have known, that he did know, that its sale or disposal had not
been ratified by the plaintiff's shareholders in general meeting ox in
any way at all.
I cannot see that the defendant can rely upon the principls of
Turcuand's Case (6) because the defendant must be taken to have known,
because its agent knew, that the "internal reguiations“_of the plaintiff

had not been complied with in the sale. In effect it is saying now that
I shut my eyes to everything, I left it to my agent, Stephenson Fox, an
agent for whose services it was deeply grateful as is evidenced by the
following statement in its Directors' Report presented at its Winth
Annual General Meeting held on the 23th June, 1962:; "On your behalf,

the Board desires to express its sincere appreciation to our Secretary,
Mr. S, Fox of BE. A. James & Co., for his sterling effort to bring about
diversification and further consolidation of the affairs of this Company.

(4) (1896) 2 Ch. 743.
{5) {(1935) 35 S.R, (H.S.W.) 252 at p. 268.
(6) & El. & Bl. 327; 119 ®.3. 886,
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I should mention, perhaps, that the shares, the subject of the
purported sale, were transferred into the name of the defendant by two
"forged transfers" (I adopt with approval the description of plaintiff's
gounsel) and a Statutory Declaration by a @irsctor of the defendant,
which were accepted by Stephenson Fox, who by this time had become
secretary of Morobe Hotels Limited., It may have been that the forged

transfers were prepared by him or under his direction. All I wish to
say about these transfers and Declaration is that they could add nothing
to the invalid transactlon in relation to the shares in guestion.

Counsel for the defendant has not pursued some of the other defences
‘raised in the Statement of Defence, e.g., estoppel, but he has urged
that if I do make declarations and orders in favour of the plaintiff I
should make orders upon gertain conditions with respect to some
consideration that he says, in effect, the plaintiff received. There
is no counter claim and as I see the position these are matters for the
defendant to prove in the linuldation of the plaintiff,

I deeply reqret that in the condition in which I find myself I
am unable to do justice-to the length of the case and the devotion of
counsel to it. However, I think that, in all the circumstances, I
should deliver this judgment and make my declarations and orders without
further consideration. I have given the best consideration that in the
circumstances I have besn able to give to all that counsel urged upon me,.

I make the following declarations and orders as asked for by
the plaintiff upon notice to the defendant:

I ORDER AND DECLARE

1. THAT the deed of sale of lst May, 1962 between Hamac Holdings
Limited and Sangara (Holdings) Limited for the sale by Hamac
Holdings Limited of 345,823 fully paid five shilling shares in the
capital of Morobe Hotels Limited to Sangara (Holdings) Limited is

void and of no effect.

2, THAT the Agreement of 3lst May, 1962 between Hamac Holdings Limited
and Sangara (Holdings) Limited relating to the aforesaid sale of
shares in the capital of Morobe Hotels Limited is void and of no
effect.

3. THAT the undated transfer of 254,307 shares in the capital of '
Morobe Hotels Limited appearing on the back of Share Certificate
Na. 26 dated 5th August, 1957 is void and of no effect.

4, THAT the undated transfer of 80,000 shares in the capital of
Morobe Hotels Limited appearing on the back of Share Certificate
Mo. 37 dated 29th August, 1957 is void and of no effect,

5. THAT the defendant holds and at all times held the whole of the .
issued shares in the capi{al of Morobe Hotels Limited in trust for
the plaintiff.
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AND I FURTHER ORDER
THAT within twenty-one days of the date of ssrvice upon it of
& copy of this order the defendant deliver up to the plaintiff

all the share certificates relating.to the shares in the capital
of Morobe Hotels Limited held by it in trust for the plaintiff
togethér with properly executed transfers to the plaintiff in
raspect thereof.

AND 1 FURTHER DECLARE

THAT the defendant is liable to account to the plaintiff for the
amount of any dividend received by it directly or indirectly upon
the shares in Morobe Hotels Limited held in trust by it for the
plaintiff or upon the shares in Coffee Products Limited owned by
Morobe Hotels Limited at lst May, 1962 or upon the shares in Hotel
Cecll Limited owned by Coffee Products Limited at lst May, 1962.

ANB T FURTHER ORDER

THAT within twenty-elight days of the date of service upon it of a
copy of this order the defendant render to the plaintiff an account
of all moneys received by it by way of dividend or otherwise from
Morobe Hotels Limlted, Coffee Products Limited and Hotel Cecil
Limited from and including lst May, 1962,

ND I FURTHER ORDER

THAT either party be at liberty to apply on fourteen days' notice
to the other party.

AND I FURTHER ORDER

THAT the defendant pay the plaintiff's costs.
AND I hereby certify for senior €ounsel from Australia.

AND: T FURTHER ORDER that all proceedings under this judgment be stayed
for a period of forty days AND THAT the evhibits remain in Court until
further Order or until a consent to their being handed out signed by the
Snlicitors for both parties is filed in the Registry.

a

Solicitor for the plaintiff s P. J. Clay, Acting Crown Solicitor, '

Splicitor for the defendant : Francis & Francls,
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