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P l a i n t i f f  

AND - JOHN MUNDELL 

Defendant 

The ~ l a i n t i f f  sues f o r  damages f o r  assal 

Tuesday, 

22nd J u l y ,  1969. 

i t  t h e  defer: 

s t ruck  the  p l a i n t i f f  severa l  t imes wi th  a  po l i ce  baton and caused 

i n j u r i e s  t o  t h e  p l a i n t i f f  was not s e r ious ly  contested but t h e  defendant 

ra i sed  a number of defences t o  which I w i l l  r e f e r  l a t e r .  

The p l a i n t i f f ,  a  works supervisor  r e c e n t l y  employed by t h e  

Public Works Department, was sen t  t o  Ihu e a r l y  i n  November 1968 t o  

supervise c e r t a i n  works'.there. There i s  no ho te l  o r  s imi l a r  

accommodation a t  t h a t  cen t r e  so t h a t ,  a s  i n  many o the r  small c e n t r e s  

i n  t h e  T e r r i t o r y ,  it was necessary f o r  t h e  p l a i n t i f f  t o  be accommodated 

i n  t h e  home of a  l oca l  r e s iden t  who then r ece ives  a  payment f o r  t h e  

board and lodging of t h e  v i s i t o r .  

The defendant, who is an Ass is tan t  D i s t r i c t  Of f i ce r  wi th  t h e  

Department of D i s t r i c t  Administration, was on November l a s t  t h e  

Officer-in-Charge of t h e  Ihu P a t r o l  Post, Arrangements were made f o r  

t h e  p l a i n t i f f  t o  be accommodated by t h e  defendant who with h i s  wife and 

small son occupied t h e  Pa t ro l  O f f i c e r ' s  residence.  

The p l a i n t i f f  a r r ived  on 4 th  November and commenced h i s  du t i e s .  

The r e l a t i o n s h i p  between t h e  p l a i n t i f f  and t h e  o the r  occupants of t h e  

house, i f  not a l t oge the r  happy, appears t o  have been without i nc iden t  

u n t i l  Sunday, 10th  November, By t h i s  time Mr. Huth, a  d i e s e l  mechanic, 

had a r r ived  a t  Ihu and was a l s o  accommodated by t h e  defendant. 

During t h e  Sunday t h e  p l a i n t i f f  and Huth d id  some work toge the r  

and on a t  l e a s t  two occasions v i s i t e d  t h e  home of h?rr. Counsel, a  l o c a l  I 

r e s i d e n t ,  f o r  refreshment. A number of o the r  people a l s o  v i s i t e d  

Nlr. Counsel 's house and l a t e  i n  t he  af ternoon - a p a r t  from Mr. Counsel- 

t h e  pa r ty  included a t  l e a s t  t h e  p l a i n t i f f ,  t h e  defendant and h i s  wife,  

and Huth. 

Kost of those  who gave evidence gave t h e  impression t h a t  ve ry  

l i t t l e  beer  was drunk on t h a t  day but I am s a t i s f i e d  they have 

underestimated what was consumed. I p re fe r  t h e  candid statement  of  



Mr. Counsel t h a t  on t h a t  day something of  t h e  order  of t h r e e  ca r tons  of 

beer  was drunk. But a p a r t  from t h e  statement  of t h e  defendant ' s  wife 

t h a t  she knew t h e  p l a i n t i f f  had "drunk an awful l o t q '  t h e r e  was no 

suggest ion t h a t  any of t h e  persons wi th  whom I am concerned were v i s i b l y  

in toxica ted .  

The p l a i n t i f f  and Huth re turned  f i r s t  t o  t h e  defendant ' s  home and 

continued drinking.  Some time l a t e r  t h e  defendant and h i s  wife  a r r ived  

and t h e  l a t t e r  commenced t o  prepare t h e  evening meal. 

I do not  propose t o  recount  i n  d e t a i l  what then occurred. There 

a r e  some d iscrepancies  i n  t h e  evidence but it i s  s u f f i c i e n t l y  c l e a r  t h a t  

some incompat ib i l i ty  between t h e  defendant ' s  vrife and t h e  p l a i n t i f f  

became manifest ,  Mrs, Kundell described t h e  p l a i n t i f f  a s  demanding and 

bossy, i n t e r f e r i n g  and i n q u i s l t i v e .  Immediately on he r  r e t u r n  t o  t h e  

house she took exception t o  something said by t h e  p l a i n t i f f  and showed 

her  annoyance. A s tupid  domestic argument became a quarre l  between t h e  

p l a i n t i f f  on t h e  one hand and t h e  defendant and h i s  viife on t h e  o ther ,  

a s  t o  whether t h e  p l a i a i f f  should leave  t h e  house t h a t  night.  Huth 

remained an embarrassed spec ta tor .  

The defendant l e f t  t h e  house t o  arrange accommodation f o r  t h e  

p l a i n t i f f  elsewhere. When, having done so,  he returned,  t h e  p l a i n t i f f  

refused t o  leave  u n t i l  t h e  morning and t h e  quarre l  continued. Mrso 

Mundell, who a t  t h i s  s t a g e  was playing a leading  r o l e  i n  events ,  went 

i n t o  t h e  p l a i n t i f f ' s  room wi th  her  domestic servant  and commenced 

packing t h e  p l a i n t i f f ' s  bags. There were f u r t h e r  harsh words and mutual 

recriminat ions.  The p l a i n t i f f ' s  bags were sen t  t o  Mr. Counsel 's house. 

The defendant went t o  ob ta in  a  t ruck  t o  convey t h e  p l a i n t i f f  t he re  but 

was unsuccessful.  During a l l  t h i s  time f ee l ings  ran high and I am 

s a t i s f i e d  t h e  p l a i n t i f f  was behaving i n  a  thoroughly unreasonable manner 

and was making no attempt t o  end t h e  argument. 

I am a l s o  s a t i s f i e d  t h a t  a t  t h i s  s t a g e  t h e  defendant was q u i t e  

exasperated by t h e  p l a i n t i f f ' s  behaviour and t h e  f a i l u r e  of attempts t o  

persuade him t o  leave  t h e  house, 

The defendant and h i s  wife l e f t  t h e  house t o  v i s i t  Mr, Counsel an$ 

were away f o r  about an hour dur ing  which time t h e  p l a i n t i f f  and Huth 

remained i n  t h e  l i v i n g  room. 

On h i s  way back t o  h i s  house, t h e  defendant deviated t o  h i s  o f f i c e  

and picked up a po l i ce  baton. On h i s  r e t u r n  t o  t h e  house t h e  defendant 

t o l d  t h e  p l a i n t i f f  t h a t  he could s t a y  t h e  n ight  and announced t h a t  he 

and h i s  wife were going t o  bed. He a l s o  t o l d  t h e  p l a i n t i f f  t h a t  if t h e  

p l a i n t i f f  made any move t o  go t o  t h e i r  bedroom o r  t h e i r  son ' s  bedroom 



"he would be f o r  it", The defendant and h i s  wife then r e t i r e d .  The 

p l a i n t i f f  showered and went t o  h i s  bedroom leaving  Huth wr i t i ng  l e t t e r s  

i n  t h e  l i v i n g  room, 

A t  t h i s  s tage ,  t he  p l a i n t i f f  was well  aware t h a t  h i s  bags 

containing h i s  belongings had been taken ou t  of t h e  house and were a t  

Mr. Counsel 's house and t h e  defendant was equa l ly  aware t h a t  t h e  

p l a i n t i f f  had nothing but t h e  c lo thes  he was wearing. 

The p l a i n t i f f  then ca l l ed  ou t  i n  what Huth described a s  an 

above average voice  asking t h e  defendant where t h e  p l a i n t i f f ' s  pyjamas 

and g l a s ses  were. I t  was a s tupid  th ing  t o  do, The p l a i n t i f f  must have 

r e a l i z e d ,  i f  he thought a t  a l l ,  t h a t  h i s  c a l l i n g  would d i s t u r b  t h e  

defendant and r ev ive  t h e  quarre l .  The s e n s i b l e  t h i n g  t o  do, i f  he d id  

not want t o  go t o  Mr. Counsel 's  i n  t h e  dark,  was t o  r e t i r e  t o  bed in  h i s  

c lo thes ,  His c a l l i n g  woke t h e  defendant ' s  ch i ld .  The defendant ' s  wife 

went t o  t h e  c h i l d ' s  bedroom t o  g e t  him and while  so doing berated the  

p l a i n t i f f  f o r  waking t h e  chi ld .  

The defendant and h i s  wife say t h e  p l a i n t i f f  used words which 

amounted i n  e f f e c t  t o  a k h a l l e n g e  t o  f i g h t .  I do not accept  t h i s .  I 

p r e f e r  t h e  evidence of Mr. Huth whom I found r e l i a b l e  and observant  i n  

what must have been f o r  him 3 most d i s t a s t e f u l  s i t ua t ion .  A t  t h i s  po in t  

h i s  evidence confirms t h a t  of t h e  p l a i n t i f f  t h a t  no such chal lenge was 

made. 

Apparently t h e  p l a i n t i f f  ca l l ed  ou t  t h r e e  o r  fou r  times. The 

defendant t o l d  h i s  wife t o  s t a y  i n  t h e  bedroom. He came ou t  armed wi th  

t h e  po l i ce  baton I have r e fe r r ed  to .  He was c lose ly  followed by  h i s  wife 

car ry ing  t h e  chi ld .  She sa id  she was too  f r ightened t o  s t a y  i n  t h e  

bedroom. The defendant advanced i n t o  t h e  p l a i n t i f f ' s  bedroom where t h e  

p l a i n t i f f  was standing away from t h e  door and near  h i s  bed. E i t h e r  i n  

t h e  passageway o r  a s  he entered t h e  room t h e  defendant spoke menacingly 

t o  t h e  p l a i n t i f f .  There i s  some d i spu te  a s  t o  t h e  words used. Huth's 

vers ion  was t h a t  t h e  defendant s a id ,  "Righto Dan, you're  going t o  g e t  it 

now". The defendant 's  ve r s ion  was t h a t  a s  he s t ruck  t h e  p l a i n t i f f  he, 

t h e  defendant, s a id ,  "Righto, I ' ve  had enough, you're  g e t t i n g  out  now". 

I t  was pu t  t o  Mrs, Mundell t h a t  she knew her  husband intended t o  use t h e  

baton and she r ep l i ed ,  "Yes, he sa id  'here  I come'." 9 

L i t t l e  r e a l l y  depends on t h e  exac t  words t h a t  were used. The 

real s ign i f i cance  i s  t h a t  t h e  defendant made it c l e a r  t h a t  he was about 

t o  a t t a c k  t h e  p l a i n t i f f  which he then d id  wi th  t h e  po l i ce  baton. He 

s t ruck  t h e  p l a i n t i f f  a t  l e a s t  t h r e e  blows while t h e  p l a i n t i f f  was s t i l l  

s tanding  and one of t hese  caused a three-inch s c a l p  wound j u s t  above t5e  

l e f t  ear .  The p l a i n t i f f  f e l l  andh i sdo ing  s o  probably caused t h e  f r a c t u r e  

of t h e  neck of h i s  r i g h t  humerus which was subsequently found t o  hav 

occurred. 268 



The p l a i n t i f f  maintained t h a t  t h e  defendant t h e r e a f t e r  h i t  him 

and kicked him f o r  some period while  he l a y  h e l p l e s s  on t h e  ground. I 

am s a t i s f i e d  this account i s  exaggerated. A t  t h e  same t ime,  t he  

defendant 's  account t h a t  he h i t  t h e  p l a i n t i f f  only t h r e e  t imes and then 

only while t h e  p l a i n t i f f  was standing does not expla in  t h e  welt  mark 

which Huth observed on t h e  p l a i n t i f f ' s  stomach nor a l l  of t h e  b ru i se s  

subsequently observed by Dr. Seymour. 

The defendant l e f t  t h e  bedroom and entered t h e  l i v i n g  room 

where he handed t h e  baton t o  h i s  wife with i n s t r u c t i o n s  t o  "clobber" 

t h e  p l a i n t i f f  i f  he came near her  and then  went t o  summon t h e  medical 

a s s i s t a n t .  

Huth went i n  and helped t h e  p l a i n t i f f  onto h i s  bed and then  

cleaned up t h e  p l a i n t i f f  who had blood on h i s  f ace  and c l o t h e s  and he 

a l s o  mopped up two pools  of blood on t h e  f l o o r  and blood sprayed on t h e  

wa l l s  of t h e  bedroom. The p l a i n t i f f  was t r e a t e d  by t h e  medical 

a s s i s t a n t  and moved t o  Mr, Counsel's house, 

The next  morning.the defendant discussed a t  some l eng th  wi th  

Inspector  Adamson t h e  events  of t h e  previous evening and I a t t a c h  some 

importance t o  t h e  account he then gave. I n  s p i t e  of t h e  e f f o r t s  of 

defence counsel t o  suggest  otherwise I am s a t i s f i e d  t h a t  t h e  defendant 

gave h i s  explanat ion of events  a t  length  and without  prompting. The 

s t o r y  he gave was c l e a r l y  intended t o  i n d i c a t e  t h a t  he s t ruck  t h e  

p l a i n t i f f  i n  defence of himself and h i s  family and he gave no ind ica t ion  

t h a t  he had l o s t  cont ro l  of himself. At t h i s  t r i a l  no at tempt has been 

made t o  preserve  t h e  f i r s t  contention and t h e  defendant  has been a t  

pa ins  t o  suggest  he completely l o s t  con t ro l  of himself t o  an extent  t h a t  

he was unable t o  remember p a r t  of what occurred and was only  brought t o  

h i s  senses by see ing  a t r i c k l e  of blood on t h e  p l a i n t i f f ' s  head o r  neck. 

Before proceeding f u r t h e r  I wish t o  comment on t h e  ac t ions  of 

Mrs. Mundell a t  about t h e  time of t h e  a t t ack ,  

The defence attempted t o  show t h a t  t h e  p l a i n t i f f  was t e r r o r i s i n g  

t h e  defendant ' s  w i fe  and c h i l d  and t h a t  Mrs. Mundell became q u i t e  

d i s t r augh t  wi th  f e a r ,  I have however noted t h a t  when she went f o r  her  

ch i ld ,  she had t o  pass  within easy reach of  t h e  p l a i n t i f f  and t h a t  when I 

doing so she scolded him f o r  waking t h e  ch i ld ,  I am s a t i s f i e d  t h a t  when 

she joined Huth i n  t h e  l i v i n g  room she was f r ightened bu t  not  s o l e l y  

because of t h e  p l a i n t i f f ' s  behaviour. Her emotional s t a t e  was i n  no 

small measure due t o  f e a r  of  t h e  consequences f o r  her  husband who, 

angered and exc i t ed ,  had gone armed wi th  a p o l i c e  baton t o  a t t a c k  t h e  

unarmed p l a i n t i f f .  



!With t h i s  summary of f a c t s  I t u r n  t o  t h e  defences ra i sed .  These 

were8 

( a )  t h a t  t h e  p l a i n t i f f  v o l u n t a r i l y  assumed t h e  r i s k  of what 

occurred 3 

(b)  r e l i a n c e  on t h e  doc t r ine  ex t u r p i  causa non o r i t u r  a c t i o ;  

( c )  provocation, 

I hope counsel f o r  t h e  defence will not t h ink  me unsympathetic t o  

h i s  ca re fu l  argument but I f ind  myself completely unable t o  accept  t h a t  

a man i n  t h e  p l a i n t i f f ' s  pos i t i on ,  p e r s i s t i n g  wi th  an a l t e r c a t i o n  i n  

which the re  has been no t h r e a t  o r  show of force ,  was v o l u n t a r i l y  tak ing  

t h e  r i s k  of being a t tacked by t h e  defendant with a baton and of  su f f e r ing  

t h e  i n j u r i e s  he did. 

S imi l a r ly ,  I cannot s e e  how the  defendant can bene f i t  by any 

known app l i ca t ion  of t h e  doc t r ine  ex t u r p i  csusa non o r i t u r  ac t io .  I 

adapt what was sa id  by Salmon L.J, s i t t i n g  i n  appeal i n  Lane v. ~ o l l o w a y ( l ) ,  

a s imi l a r  cases 
" To say  i n  circumstances such a s  those  t h a t  ex t u r p i  causa 

non o r i t u r  a c t i o  i's a defence seems t o  me t o  be q u i t e  absurd. 

Academically of course one can see t h e  argument, but one must 

look a t  it, I th ink ,  from a p rac t i ca l  po in t  of view. To say  

t h a t  t h i s  ( p l a i n t i f f )  was engaged j o i n t l y  with t h e  defendant 

i n  a cr iminal  venture is a s t e p  which, l i k e  t h e  judge, I f e e l  

wholly unable t o  take." (p.389). 

This  br ings  me t o  t h e  defence of provocation. There is a u t h o r i t y  

i n  Queensland t o  t h e  e f f e c t  t h a t  t h e  defence of provocation a s  defined i n  

t h e  Criminal Code a s  an excuse f o r  a s s a u l t  may be pleaded i n  a c i v i l  

ac t ion  f o r  damages f o r  a s s a u l t  a s  well  a s  i n  a cr iminal  proceeding f o r  

t h e  offence of  a s sau l t .  See White v. Connelly ( 2 ) ,  Kinq v. Crowe (3).  

!fllhether t h i s  i s  good law i n  t h e  T e r r i t o r y  o r  no t  I do no t  have t o  

decide because I am completely s a t i s f i e d  on t h e  f a c t s  t h a t  t h e  defence 

would not be ava i l ab le  t o  t h e  defendant. 

I f e e l  considerable sympathy f o r  t h e  defendant, He holds a 

responsible and a t  t imes d i f f i c u l t  pos i t i on  which r equ i r e s  him t o  perform 

a g r e a t  v a r i e t y  of d u t i e s  a t  a l l  t imes of t h e  day o r  night .  One of  t h e  ' 
burdens which he and h i s  family i r e  expected t o  bear  is t h e  ob l iga t ion  of 

t ak ing  i n t o  h i s  home a l l  s o r t s  of personss many of whom a r e  complete 

s t r ange r s  and some of whom, l i k e  t h e  p l a i n t i f f ,  appear t o  be illmannered 

and demanding. 

But t h i s  cannot excuse t h e  s o r t  of a t t a c k  which occurred here. 

Nhether one says  t h a t  t h e  mode of resentment must bear  some reasonable 



r e l a t ionsh ip  t o  what i s  sa id  t o  be provocative o r  whether one adopts t h e  

t e s t  l a i d  down by the  Code t h a t  t h e  fo rce  used must not be d i sp ropor t iona te  

t o  t h e  provocation, t h e  r e s u l t  is t h e  same. The de fendan t ' s  savage a t t a c k  

with a baton on t h e  unarmed and complaining p l a i n t i f f  was out  of a l l  

proport ion t o  t h e  p l a i n t i f f ' s  i r r i t a t i n g  behavibur and complaints. 

Furthermore I th ink  it beyond doubt t h a t  t h e  a t t a c k  was l i k e l y  t o  cause 

grievous bodily harm a s  it did. 

I am forced t o  t h e  c l e a r  conclusion t h a t  t h e  defence f a i l s  and 

t h a t  t h e  p l a i n t i f f  has e s t ab l i shed  a r i g h t  t o  damages. 

The p l a i n t i f f  claimed aggravated and exemplary damages a s  well  a s  

what a r e  c a l l e d  compensatory damages, I have no h e s i t a t i o n  i n  r e j e c t i n g  

t h e  Claim f o r  anything o the r  than compensatory damages. It was once 

thought t h a t  even compensatory damages could be reduced on account of 

t h e  p l a i n t i f f ' s  conduct and i f  t h a t  were t h e  law I would s e r i o u s l y  

consider  applying it here. But it seems c l e a r  t h a t  s ince  Fontin v. Katapodis 

(4) and Lane v. Holloway(supra)(5), I cannot do so whatever c r i t i c i s m  I may 

have of t h e  p l a i n t i f f ' s  conduct. 

I have a l ready refer red  t o  t h e  two main i n j u r i e s  suf fered  by t h e  

p l a i n t i f f  and I am s a t i s f i e d  t h a t  he suffered a good dea l  of pain and 

inconvenience while  i n  hosp i t a l ,  He was i n  hosp i t a l  f o r  a month and 

received f u r t h e r  t rea tment  a s  an outpa t ien t .  He s t i l l  s u f f e r s  some pa in  

a s  a r e s u l t  of t h e  f r a c t u r e  and t h e  head i n j u r y  and t h i s  appears l i k e l y  t o  

continue f o r  some time. A t  t h e  same time, I th ink  he overest imates t h e  

l i k e l y  e f f e c t  of  h i s  i n j u r i e s ,  There is some l i m i t a t i o n  of  movement of 

t h e  shoulder j o i n t  but t h e  p l a i n t i f f  has not s a t i s f i e d  me t h a t  t h i s  i s  a s  

g rea t  a s  he says nor t h a t  it w i l l  e i t h e r  a f f e c t  h i s  earning capac i ty  o r  

r e s t r i c t  h i s  poss ib l e  f i e l d s  of employment. 

I t  was not suggested t h a t  a s  a r e s u l t  of t h e  l i m i t a t i o n  of shoulder 

movement t h e  p l a i n t i f f  was hampered i n  any spor t ing  o r  soc i a l  a c t i v i t i e s ,  

The claim t h a t  h i s  hearing had been af fec ted  was abandoned a t  t h e  t r i a l .  

The f a c t  t h a t  it was made a t  a l l  seems t o  ind ica t e  t h e  tendency of t h e  

p l a i n t i f f  t o  exaggerate t h e  e f f e c t s  of t h e  i n j u r i e s ,  

The only spec ia l  damages proved a t  t h e  t r i a l  was a hosp i t a l  account 

f o r  $152.30. The p l a i n t i f f  sought t o  recover t h e  t o t a l  amount of "sick pay" , 
received by him while o f f  work. I t  i s  c l e a r  t h i s  is  not  a good claim 

although i n  some circumstances an allowance can be made ( ~ r a h a m  v. Baker(6)).  

Here, some small allowance which I have included i n  general  damages i s  

j u s t i f i e d  because t h e  p l a i n t i f f ,  within a few months of s t a r t i n g  employ- 

ment, has exhausted h i s  annual cumulative s i ck  pay ent i t lement .  

(4)  108 C.L.R.177, 
(5)  (1968) 1 Q-B.379. 
(6)  106 C.L.R.340. 
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I th ink  a reasonable assessment of  t h e  p l a i n t i f f ' s  damages 

i s  a s  follows: 

Special  damages (hosp i t a l  account) .$ 152.30 

General damages $lOOO.oO 

S o l i c i t o r s  f o r  t h e  Defendant s Craig Kirke & P r a t t .  

S o l i c i t o r s  f o r  t h e  P l a i n t i f f  s N. White & Reitano. 


