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IN THE SUPREME CCOURYT
OF THE TERAITORY OF CORAM:  CLARKSON, .3,
DAFLA AND HEW GUINEA

IHE QUEEN
Ve
POGL-WAR,
UNDAGE=MAK
HAWA-KOU
KEWA=YAGA
NANGAP=NGRE,
and L

KERUASP OMp
REASONS FOR_JUDGMENT

The six aceused are Jointly indicted for the
wilful muedeor of one Tubuga-kuna on the 4th August,
1968, The decessed was & Councilleor aend the leader
of the Jiga-Agalimbo elan. Hie kiliing was the
renult of only one of & number of attacke which
occurred on thgt day in the couvse of fighting

© between the deceesed's clan and the Jiga-Mugamana
¢lan, and not unnaturally after such a long period
the avidence is to some extent confusing.

It 45 clear that Councillor Tubuga and othex
members of his clan were on the day of his death
engaged in preparing a xoad on land which was the
sublact of a dispute between the two clang. It is
unnocessary to detalil the cause of the dispute, but
it in clear that on the day before Tubuga®e desth
members of the Mugamana c¢lan had put signs on the
disputed land which indicated clearly enough that
they objectad o ths Agelimbosn working on it.

On Sunday, the 4th of fLugust, 1968 the Mugamanan
wezre also working on & road neaxby which followed a '
slightly different course from that which the
docenged and his owen were preparing. YThe Mugamanas
gppear to have finished thelr task fixst and I an ;
quite satisfied that then & group of them spproached :
Tubuga and his companions to dispute the right of ?
tha /galluhos ¢0 be where they were. This group
attacked and kllled Tubuga. A Mugamana man, Terema,

245 |




D

wed at about the same time, probably

ely after Tubugs was attacked, and subsequently
_ mémhax of the Agaliwbo clan was also attachked.
heae two latter attacks I sm not concerned.

Tha real problem which aerose duxing the trial
whether the wembers of the party which ettacked
ga could be sufficiently Sdentified.

The Crovwn casa was that this group consisted

he six ascuscd. On the other hand, the accused
g}dany that Tubuga had been lkilled by a purty
amana men, but each of the accused, except
donded beiny present at the killing and Weme
imed that although present at sbout the time when
uga was killed, he did not see the killing because
ag. acting the zole of peacemaker and trylng un-
essfully to provent the fight which was developing.

. The Grown case deponded laxgely on the evidence
our of Tubuga's relatives who werse present at
6¢an@ » Riam ond Kiap, adult sons of the deceasad
1d Kumdia 8 wifo of the deceased and Tona the wife

i

. The evidence of the witness, Kumdi, as to the
111ing was that the elx sceused approached Tubuga,
het Wema held the deceased’s hands behind his back,
het the woman Pogd pulled the deceased's head down
y his hair and that the decessed was thon struck in
sccesadon by Kews on the head with an axe, by Kerua
the head with sn axe, by Undagi on the head with &
tick, and finally by Nangap on the head with an axe.

~_ This same zequence of events with no significant
'¢iation and presexving the exact order in which euch
accused attacked, was ropested in turn by Riam, Kiap

d Tena. Although these four persons have been living
togethor for the thirteen months since the killing,

th Kiap and his wife denied that the events of that
day had ever besn discussed between them or with thoir
two relatives,

o It would have been remarkable Lf four independent
”bservexa had agrood &n sugh detaldl on what occurred,
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ould be oven mere remarkable 4f four ralatives

¢ deconnad, themsslves probably in some dangex,

an able firstly to observe exactly the same

5. océurriﬁg when the group of Hugananas surrounded

andn secondly, without any consultation, te

it in complote detall and in the same ordexr

hirt@@n aonths latex. I formed the ¢lear

sion that these four witnesses wexe telling a

which they had caxefully prepaxwd and memorised. :

This 4n iiself dous not necessarlly rendex the

worthless for 4t may have been & composite E
é of thelr respaective observations, but there is

;thv:a_x factor which, for me, makes thelr story quite

elliable.

The uncontradicted medical evidence is that the
ged suffered o severs laceration involving

enedve fractures of the skull in the left occipital
and two minox lacerations, one above the left sar
the other over the right eyebrow. The maln injury
caused by a blow from an instrument such ae an axe
cun&aivably by two blows which codncided at the

e spot. It s by no means certain that the two minoy
scerations were csused by separeie blows. The doctor's
inlon waz that thore was only one heavy blow to the
ead ‘and thot 4t wss unlilely that these had been a
évéxe blow $o the head with a stick.

Accepting this evidence as I do, it immediately
econes spparent that whatever the course of events In
e attack on the deceased, it could not have besn &s
1ees four witnessus descxibed. On thelr account one
uld expect to find thres axe wounde to the head and
me evidence of a fourth blow by a stick, hbut no
pasonable construction of the medical evidence can be
econciled with thls account.

- If, as it appears, the sequente of events hee
sen fabricated by thees witnusses, thoxe seems to be
little reason for accepting thedr identification of

e persons infilciing the injuries. There is evidence

tﬁat the five male accused are influential men in their
clan, and in 3 intoer-clan fight, 1t 48 not unlikely that
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ttempt would be mude to cast the blame on those
own to be the leaders.

,_Same of the identifications made by these Cxown
ithesees wezxe cuite unsatisfactory. Kumdi said that
ar§ w@xe many men present, that Ands, Wagi and Tiabi,
r Mugamana clansmen, could have been present at
_,iime of the killing and that the aix sccused were
énly persons whom the witness recognised and the
"? ﬁugamanaa whose namaes the witness knew. In the
ame way, the woman, Tena, who ldentified the accused
ﬁfﬁhe attackesrs, admitted that she did not know any
ther Mugamanag.

In sddition, there iz a significant body of
vidan@ that there were a number of othey Mugamanas in
a@'paxty which attacked Tubuga. There is the evidencs
£ Kumdd to which X have alzeady veferred. Riam
dentified apds, Timbd and Terema as being present.

his witness admitted, however, that he could not see
px@pexly the faces of the atteckers. In addition,

hers was evidence from the defence witnesses Rombak
and Pada that wagl, Anie, Timbi, Terema, Pala and Yak
wore in the party of attackere.

At this sthge 1t is desirable to mention evidence
from other sourvas agaiust the accused, Kerua and Wams.

The witnoss, Koim, was pexhapm the nearest to a
tzuly independant eye witness amongs® those who gave
évidenaao From a distance of some 30 or 40 yards from
the killing he said he saw Kerua attack the deceased
¥ith & stiek. when presved in eross-examination by
Kexua®s counsel, Koim said *I have showed you the
distence I was, & think I saw Kevua bringing a stick
cend hitting the Councillox®. Against this was evidence
from Kerua, supperted by Pala and Nongor; that Kezua
‘was not dn the attacking party. I zegard Kolm as an

_forgotten significent poxtions of his deposition aa

taken in the conmittal proceedings and his fdentification
of Kerun with the qualification which the witness made,
“does not satisfy me beyond reasomable doubt that Harya

248

honest witness, but, as hls evidence showed, he had '




uﬁm

as present at the killing. I add alsc that the
dént&f&ﬁahiun of Kerua as the man who wielded a
tick was, of course, inconsistent with the story
old by the other Crown witnesses.

 Wama recpires special conslderation because he
as the only one of the accused who admitted being
t the scene of the killing. For reasons which X
ave alxeady given I meject the mccount of the four
rown witnesses whom I have earlier named, and I am
eft whth the svidence of Wama himself supported by
ala that Wamu's sctivities were restricted to un-
uccessful attompts to stop the fighting. Xn these
Arcumstances | cannot feel satisfled that the Crown
as dischaxged the enus cast on 3t in respect® this
ceused .

In the result, slthough I am completely setisfled
hat Councilior Tubuga was muzdered by a group of
_Magamana men, L am not satisfied that the Crown has
jéhowﬂ that any of the six accused was & member of the
attacklng party. I would have had little difflculey
f%n‘ﬂonaluding that the members of the attacking panty
alded each othexr in the attack 80 as to make them all
liable as principals under Section 7 of the Criminal
Gode, but in the absense of ovidente which satisfies

‘me thut one on moxe of the accused was in that pazty,
none of them ¢en be sonvictod on the present indiciment.

I have Listened cerefully %o all the talk about
Cthis trouble and sinse the hearing finished I have
thought & lot obout it. I om quite estisfied that a
Cpazky of men from the Mugamana clan attacked and killed
© Counsillox Tubuga. I um also satisfied that thers was
ne good peason for thelr doing this. aAlthough I am
satisfied thet the Councillor was killed by some

- dugemana men this dooe not mean that I am able to
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ct anybody of the killing. I cannet send the

of ths Mugamana clan to gaol. Before 1 can

h anyone for this killing I muet be satiefled

I know the names of the men who did the killing,
tfis'tha Joh of the Govexmmaent 4o produce avidance
ing exactly who these men were. This the

ernment has not been able to do. I do not believe all
the Councillor's zelatives have esald nor do I

dove all that the Mugomanas have sadd.

.- This killing of the Councillor was a bad wrong.
Hﬁgamana clan and all other clanyg must learn that
ling people 4o not the way to settle a dispute.
here 48 a dispute over land then the pecple munt
e their tyoubles to ths Court. Begause the
vernment hag not shown clearly that these people

re the poople who killed the Councillor, they will

o released from gaol.

200




