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This 1& an action for damages for personal injuries suffered by 

the plaintiff on the 14th December, 1968 in a collision between a motor 

scooter being driven by her and a motor car being driven by the 

defendant in Bisini Parade, Boroko. 

The collision occurred on the intersection of Bisini Parade and 

Mavaru Street, which enters, but does not cross, Bisini Parade fram the 

east. Both roads are level and paved. There was a "Give ~1ay" sign in 

Mavaru Street for traffic proceeding towards Bisini Parade. The 

plaintiff's account of the collision was that about 4.4~ p.m., she was 

driving her motor scooter along Bisini Parade in an approximately 

southerly direction, at about 20 - 2~ miles per hour, when she saw the 

defendant's ~ar coming down the middle of Mavaru Street in a westerly 

direction, and as he was in the middle of the road and going, it seemed 

to her, a pretty faat speed, and he was also looking up to the left and 

not even glancing in her direction at all, she .lowed down to almost a 

stop. The defendant gave no warning of any intention to turn right and 

did not slow down before the turn. The plaintiff was thus on the right 

of the car. The car did not alow down, the defendant cut the corner and 

hit the scooter head-on. The plaintiff placed the point of impact about 

fourteen feet back north of the northern kerb of Mavaru Street and almost 

on the edge of the gravel strip on the eastem side of Bhini Parade. 

She was about 20 - 30 feet back fl'Clll the point of impact when she first 

UW the car, and the car waa at leaat thirty feet back freID the eastern 

kerb line in Biainl Parade. At thia point, ehI almost bDmediately started 
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t. 11 .. da.a. then .... . lucien an the n ........ tem corne planted 
. . . . . 

with .... b., tlbtch could hIVe intelen" With the v!tten of the defendant. 

She .dd that ahe did not .. rve Or devllte her CCNrIe in anY _y, the 

re •• an f01' thll being that ihe Would not hIVe hid t1me to get out of 

the way of the car. 

The plaintiff'. evidence as to the point of impact WI. ,upported 

by Sub-In'pector Illsley, who came to the scene of the collision shortly 

.fterwards. He noticed 8mall pieces of glass from the headlights of the 

motor scooter in Bisini Parade about seven paces back from the intersection, 

and the mark he placed on the plan exhibited in evidence showed the 

point of impact approximately in the same position as indicated by the 

plaintiff, but a little closer to the middle of the road. In a 

conversation with the defendant at the scene, the defendant told Sub

Inspector Illsley that he was going at about 20 - 25 miles an hour at 

the point of impact. The plaintiff was also supported by the evidence 

of Joseph Shaw, a police reservist, who found her lying on the road near 

the edge of the bitumen and gravel about fifteen feet north of the 

intersection. After the plaintiff was taken to the hospital, she was 

visited by the defendant, with whom she had a conversation. She said 

that the defendant told her that it was all his fault and that he 

didn't see her. Miss Dickson, who was called by the plaintiff and 

who was present at the time, said that the defendant saida "It was all 

my fault. I looked, but I didn't see you." 

The defendant's version was that he was travelling in a westerly 

direction in Mavaru Street. As he came down to the intersection, he 

was travelling less than ten miles an hour and on the left hand side of 

the road. HF was not travelling fast. He looked to the right and could 

not see anything coming from that direction. He then continued on, 

looked to the right again and saw there .. s a motor scooter in front of 

him. The motor scooter was coming straight toward. him at an angle on 

his right-hand side. There was nothing he could do to avoid a collision. 

1be plaintiff made no attempt to move off her COUHe. He... about 
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_lve feet away when he _ her. HI put hi. foot III the ..... but tIw 

vehicle. collided and the mot_ ICooter .1 dZ'IQIed f .. 1'd about ten 

or twalve feet. The right-hind comer of the ell' ne.Z' the headlight c .. 

into collision with the front of the motor Icooter at the point of 

impact. The defendant laid It the maaent of impact he Wli travelling at 

about five milel In hour and the Icooter Wli mOVing very Ilowly. After 

the collision, he noticed fairly heavy Icratch markl of about eight or 

ten feet in length where the scooter had been dragged under the car, and 

he estimated the point of impact as being a spot about three feet north 

of the kerb line of Mavaru Street and close to the gravel edges. His 

vision was restricted by several large bushes for a distance of fifty to 

sixty feet back from the intersection. As he was travelling west at this 

time of the day the sun was shining directly in his eyes. He denied that 

he had made any such admission as was deposed to by the plaintiff and 

Miss Dickson. 

Upon the question of liability, Mr. Wood did not concede that 

there was negligence on the defendant's part, but he offered no argument 

against such a finding being made. Although there was a conflict of 

evidence as to the precise point of impact, the defendant placing it 

closer to the intersection than the witnesses called on behalf of the 

plaintiff, the inference I draw from the whole of the evidence is that 

the collision occurred either on or close to the edge of the bitumen on 

the plaintiff's left-hand side of the road and a short distance north of 

Mavaru Street. So, plainly, when the defendant proceeded to make his 

right-hand turn, he was cutting the corner. I accept the evidence of the 

plaintiff, who appeared to me to be a witnels of truth and good 

observation, that as the defendant travelled down Mavaru Street, he was 

looking to the left ~ediately prior to making hil right-hand turn and 

he did not look to his right. Thil weI IUPPorted by the defendant's 

evidence that he saw the plaintiff when she WlI only twelve feet away, so 

that, at thil point, he hed tumed Ilzeady in her dinction. I accept 

the plaintiff'l evidence allo that the defendant ... proceeding at 
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Ibout 20 - 25 IIU.a an hour. I OOI\aider that if the 10-.1' bed been 

carri.d along the roadway for the d18tlnce ItIted .., the defendlnt If tel' 

he had put his brak •• on, he lIuat have been travelling It more thin five 

miles per hour. In my jud~ent, the caua. of the Iccident Wla the 

fact that, as the defendant came to the intertlction, he may well hive 

looked to the right, but his vi.ion WlS obscured by the bUlhel on hil 

right at the carner. In this relpect, I we. much Iisisted by Mr. 

Frawley's evidence that the size of these bushes and their position made 

it a dangerous carner and no doubt rEMlUired the "Give Way" sign. A 

prudent motorist, in my jud~ent, would have came 8i ther to a stop at 

the intersection or have slowed down to such a speed at a point where 

his vision was no longer affected by the bushes and have looked to his 

right. In failing to do thiS, in failing to give way to the plaintiff, 

and in proceeding on without any reduction of speed, and cutting the 

corner to such an extent that he had the plaintiff, who was travelling 

on her extreme left of the road, directly in his path as he commenced 

to straighten up, the defendant was guilty of negligence. I also accept 

the evidence of the plaintiff and Miss Dickson that the defendant 

admitted that he had not seen her and that it was his fault. 

Mr. Wood contended that the plaintiff was guilty of contributory 

negligence in two respects, first, that she was not campetent to drive 

a motor scooter and secondly, that she had failed to take evasive action 

in not swerving to the left when she saw the defendant's car being 

driven towards her. In fact, the plaintiff did not have a licence to 

drive a motor scooter, but only a car licence, but I am satisfied fram 

the journeys she had made around Port N~, that she was sufficiently 

competent to drive it. The onus is on the defendant to satisfy me on 

the balance of probabilities that the plaintiff was guilty of contributory 

negligence. On her evidence, Which I accept, she WlS on the left side of 

the bi t1.lll8n surface of the road, she hed slCMed right down and then 

suddenly found the defendant cutting the c~er and caming Itraight in 

her direction. She said that ... would not have hid tiM to get out of 

hi, Wly by _mng. Her action in _rely ai_no dClllll'l hel 1110 to be 
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cCIllidend in III the CbCWHtlnCU, which an ttwt ... "I faced with 

the ludden -raency CIUSed by the defendant'l negligent driving, end in 

flY judspent, I • not Htlafled thlt her flUun to do other thin to 

slow dOM\ in thlt brief intervll "I negligence on her plrt. Thil 

defence Ilso flill. There mUlt be j~nt for the plaintiff, without 

Iny redUction. 

I now come to d.lgel. The .. ain injury luffered by the plaintiff 

WIS to her right knee, Which required IUrgiCll removil of the patella. 

After the accident, II she llY on the roadway, the knee was pushed in 

and deranged, with the lower leg twisted outward. She had abrasions to 

her right foot and also the left thigh and right groin, both of which 

developed later into very severe bruises. Her leg was straightened by 

the ambullnce men, which was painful, and placed in a splint. When she 

WlS taken to hospital, the knee had to be bent again for x-ray, and 

this again proved painful. Afterwards, a plaster cast was made, but 

the leg became very swollen, so that four days later she was operated on 

and her patella removed. Her leg was then placed in plaster. She was 

discharged from hospital on the 25th December, 1968 and her leg remained 

in the plaster cast for about 4l weeks. For a few days, she was on 

crutches. She had physiotherapy to restore movement in the leg and as 

usually happens after a joint has been immobile for some time, the 

initial movements were quite painful. She has a scar across her knee, 

which is quite visible. She returned to work on the 27th January, 1969. 

Dr. Reid was called to give evidence on her behalf. The operation 

had been performed by Mr. Rich, who has since left the Territory. Dr. 

Reid saw the plaintiff on the 2nd June, 1969. He said that she had a 

well-healed scar over the knee, a transverse lear about 5" long, with 

stitch marks visible, but the knee itself had a full rlnge of movement. 

There was Icme flattening of the knee in the front, which was consistent 

with the removil of the patella. She allo had Icne movaaent of the 

f-.ur upon the tibia which indicated that there wal also ICIH injury to 

the ligamentl in8ide the knee. the.. cruciate li,..,.tl limit the 
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..... nt of the f.aur on the tibll in an anteziozo and pG8teriozo 

directi on, but II the knee could be IDW8d backwardl Ind fOZ'Wlrdl beyond 

the narmll extent, Mr. Reid'i opinion Wli thlt one of the Ugllll8ntl had 

been tozon. ThUI, the knee 11 not II ItIble al a narmll one, the femur 

tend. to gUde on the tibia. Movement 11 not attended by plin, but 11 

mozoe one of d1lcCllllfOZ't Ind productll I feeUng of inltabiU ty. The 

injury 11 I pe1'll1enent one with no prospect of further improvement. An 

operation can be performed to form a new Ugllll8nt, but Dr. Reid did not 

advise this, nor did he consider that pllstic lurgery would make the scar 

less noticeable. 

The removal of the patella will affect the plaintiff in a number 

of ways. Kneeling, walking up and down stairs or over uneven or rough 

ground are difficult and she will not be able to either walk or play 

.port for long periods without a feeling of tiredness, which would 

require intermittent rests. Playing tennis and squash or basketball of 

a high competitive standard would probably be barred to -her, but she 

would be quite fit to play these games socially without pain or marked 

disability. Similarly, in the case of dancing, although not the more 

active modern types of dancing. She will be able to continue with 

social tennis and squash, in which she can take a rest from time to time. 

Apart from the knee, the other injuries were the severe bruiSing which Mr. 

Reid noted behind the right knee and the mid left thigh and also on the 

right grOin, which were still perSisting when he saw her in June. In 

the early stages, these would have caused considerable pain, but the 

discolouration has almost gone and the effects will dlseppear. 

The plaintiff herself said that she had Ilways enjoyed outdoor 

sports and Miss Dickson, who gave evidence on her behalf, said that she 

was good at tennis and squash. Since leaving school, she hal played tennis 

and squash, but not in cCllllpeti tion. In Br1lbane, &he had found pleasure 

in jazz ballet and &he felt that she would no longer be able to do this. 

HOIIever, as there hive been until recently no flcil1t1 •• for this type 

of dancing in the Tel'ri tory, it il not certain that ahe would hive returned 

63 



-
to it. She 11 canlot_ 0' the IOQ an "r leg. ~thl ............ 
Itooklngl, it 11 Ie .. vblble. She , .. la tblt ... _Ike with I 11I11P, 

Ilthaugh II I ... her In court, I could not cllleel'll lilY v1l1ble llllp. 

If ahe _10 lengthy dbuneel .. quickly, ... tirel very ellUy end her 

gilt becClDeI WleVIft. She hll the ,,,Una, _lob Dr. Reid luted Wli • 

ulull lequell of her injury, of her knee "giving out an her", difficulty 

in getting up Ind dawn Itlil'l Ind in bending. She 1110 hie pain after 

eitting down in I canfined lpaca for Iny length of tillie, which is 

relieved by getting up Ind lIIoving Ibout. She CIMot plly teMis or 

lquash al well II before, she hal difficulty in running, her leg tires 

easily. However, ehe il attempting squalh quite often and has played 

tennis .lso lince the accident, although it doel not give her as much 

ple.lure. 

She is twentyane years of age and a steno-secretary employed by 

the Administretian of Papua and New Guinea. Her injury will not affect 

her If tel' marriage in housekeeping or bringing up children, nor will it 

affect her in following her present occupatian. 

The plaintiff's special damages are as followsl-

Repair of motor scooter 

Hospital and medical attentian 

Chemist 

Loss of sick leave 

Loss of salary after her sick 
pay had expired 

$120.00 

99.50 

2.00 

334.47 

~ 

$578.97 

So far a. the loss of sick leave is concerned, the plaintiff is 

not necessarily entitled to be reimbursed her Sllary for the whole ., 

this period. It is for the court to a.ses. what S\III should be .llowed, 

having reglrd to the risk of her becoming sick during the remainder of 

her cantrect Ind being left without sick pay because it h.. been exhausted 

II I result of the accident. However, Mr. Woad did not contend that the 

_ole of thil 1_ mould not be IUCM8d end I canlldu that this i tam 
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• hould be ...... '0 that the _ .... t .... tttled to f • ..,.cial 

d ..... 11 the _. clalMcl, viz. $578.97. 

Turning to general dlmagel, the plaintiff il entitled to be 

ccapenHted for pain and luffering and loal of amenitiel. Th.re is no 

evidence to aupport i claim for future econCllllic loal. AI a reaul t of the 

accident and the tr.atment fOr injury, the ~l.intiff had for I period of 

about lix -.ekl IUffered frCIIII time to time conllderabl. pain, and there

after, but to a l .... r extent, fran bruising. Mr. Wood, on behalf of the 

defendant, lubmitted that a proper award for general damages would be in 

the region of $2,000 - $2,500. Mr. Pratt, on the other hand, submitted 

a much bigher range of $5,000 - $8,000. But thil, in my opinion, is too 

high and indeed out of proportion to the injury and its effect. This is 

not a case in which the injury will affect h.r in the future in gaining 

her livelihood or as a housewife, and ahe will be able to play tennis and 

squash, although not as well nor with as much enjoyment as before. She 

had ceased to play canpetitive sport. Further, having seen her in the 

witness box, I should think that the probabilities are that she will 

marry and inevitably there will be certain stages in her married life 

when sport will not play an important role. However, she is entitled to 

fair canpensation for the pe1'lllanent limitations of movement and exertion 

and the proved loss of amenities and for the scar on her knee, of which 

it is only natural a young wanan would be conscious. I have decided to 

award the 5\111 of $3,300, ao that, adding thereto the special damages, 

the total award is $3,878.97, with costs to be taxed. 

Solicitors for the plaintiff , Craig Kirke & Pratt. 

Solicitors for the defendant , Cyril R. McCubbery & Co. 
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