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The appellant was convicted of stelling It the Diltrlct 

9th. Court at Port Moresby on 21st ~ugust, 1969 and wei on that day sent-
16th. 

A.J.e. 

enced by the learned Resident Magistrate to one .anth's imprisonment 

with light labour. He thereupon signed a Warrant of Camadtment and 

the appellant was taken into custody. Shortly thereafter a Notice 

of Appeal was given and duly served and the appellant purported to 

enter into a -.cognizance pursuant to Sec. 228 of the District Courts 

Ordinance 1963-1965 conditioned to prosecute the appeal and to abide 

the order of the Supreme Court thereon. She then made an application 

under Sec. 229 to be released fram custody and an order was made so 

releasing her. I was informed from the bar table that she, in fact, 

was in custody for about 4 hours. 

:'lhen this appeal came on for hearing before me Mr. Pratt 

for the appellant raised a preilidnary question upon which he asked 

me to rule. This is whether the sentence imposed by the District 

Court has already expired. He referred me to a pa.sage in the 

judgment of the full Court in R. ·v. Holland (unreported) in which 

the Court dr ew the attention of the appropriate authority to the 

doubt whether because of the appellant's release on bail, in the 

absence of any provision in the legislation expressly providing that 

the time during which an appellant is liberated on bail shall not 

count as part of any term of imprisonment, the appellant could at 

the stage the matter was before the Court be reauired to undergo the 

sentence imposed upon her. The Court did not call for argument on 

the point having allowed the appeal on other gn..... In any event 

the appellant in that ca .. had 
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.tdel' whether the execution of \he ..... 

by the Negisuat. and put into effect a LIU.~.1. V by the 

111" of the "arrant of CCllllllit.nt and tM tlking of the 

into cultody hal in lcae way been ltaytd. 

1hnt 

At cCllDOn 1_ an appeal doel not operlte a It.y of exe-

cution pending its d.tel'lllinat1on - ... '_U.I. y. I"'UPW (1) 1m 

at cOlaOn law also the Court hal no inherent power to ,.1 .... In 

offend.r on ball after conviction - ••• Ell RN1' Blyth (2). In the 

courte of his r.asons f. judgment in re Blyth (2) (suprl) Hallett, 

J. ref.rred to a case of Sinnott in which the applicant '01: a ;:rrlt 

of certiorari to quash an order of conviction and lent.nce was 

granted bail pending the hearing of the motion. The Divi.ional 

Court dismissed the motion with costs and it was then decided by 

Hu.phreys, J. that the granting of bail had the unintended effect of 

cancelling the sentGnce. This of course is the effect that Mr. Pratt 

argued has been produced in this case. He urged upon me that there 

il no express provision suspending or staying the execution of the 

sentence pending the determination of the appeal nor is such a result 

achieved by necessary implication. To effect a stay of execution in 

his SUbmission there must be same provision such as Sec. 671 G of the 

Crlndnal Code of Qu~ensland which enacts that the ti_ during which 

an appellant pp-nding the determination of hil appeal (i.e. to the 

Court of Criminal Appeal) is liberated on ball or recogn1zMC8I Ihall 

not count as part of any term of imprison..nt under bts nee,nd 

InY i~isonment under .uch sentence shall be deemed to be re.umed 

or to begin to run as the case requires .. frca the day Oft ....... cb the 

bail is detel1llincd and if the appellant it not In CUltoIty II frca 

the day on which he i . Heel ved into pl'1 •• under the ..-...ce. 

Mr. " light did not cont •• t that the podtlon .t eti-on law 

t. as I h.ve described it to be but 
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to ablde the order of the SupI'aM Court thenon and to pay such 

cost. as are awarded by the SUpreM Court or the appellant .... in­

stead of entering into a recognizanc., depolit with the clerk of 

the court by which the conviction was ... luch s .. 01' •• 1 of _ney I. a Magistrate in writing directl. I note in palling that the 

. ection does not, In fact, seem to have been complied with in that 

no .urety joined the appellant in her reconglzance but ., Sec. 237 

give, the Supreme Court power to dispen.e with conditions precedent 

I do not regard this a.tssion as nec .... rlly .ignificant. By Sec. 

229 wh.r. an appellant 11 in cUltody .nd 11 not detained fOl' any 

other cause a Magistrate on the certlflc.te of the clerk of the 

court by which the conviction order 01' adjudic.tion was -.de that a 

copy of the Notice of Appeal haa been "l'Yed upon hi •• nd that the 

appellant has entered into a recogniz.nce or deposited ••• of 

IIOney in accordance with Sec. 228 MY by order in writing releaso 

the appellant from custody. The reI .... fra. custody und.r this 

section is clearly discretionary. Section 242 enacts that where a 

conviction order or adjudication hal bean afUmed, _nded or !Dada 

by the SupI'8ll8 Court upon an appeal a Court or Nag1ltrate has the 

.... authOl'ity to enforce the conviction order or adjudic.tion as 

U it bad not been appealed fl'Cll 01' had been ucla in the first 
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I", detelldneu. of bI, 
II con.equent upon a conviction and .... tenc. 0 

two _nth.. The appell having be.n dh .. lied Ind the 

havtng surrendered pur,uant to the t.~ of hh recognaawace In 

application was made to the Magl.trate for the I.IUI or I -Irrant 0 

Ca..Itment. The ~a91.trate held that he had no po.er to I •• ue ,uch 

a warrant without 1 specific direction fro. the ~ COUrt and 

tho POint that the Supreme Court had to con.ider we. whether there 

~ing no P~r in the Court to commit to prison on the d.t'~lnatlon 
of an appeal the term directed by the original warrant had .xplred. 

The Court held that it had not and that the Magistrate had Jurlldlc­

tion to Issue a WArrant committing the appellant to prl.on to serve 

the I'8Dalnder of his sentence. The Court thought that It Could 

not 

never have been contemplated that an appellant who Is dl.charged as 

of right upon entering his reconglzance .hould by the .. re let of 

lppeaUng elcape from the penal ty Imposed and It went on to .tate 

that there was not justification for any re.ort to necellary t.p!1_ 

Cetlan In order to suppl y a suppo.ed deflcl.ncy In the Act If the 

llnguage of Section 170 (our Section 242) "I reasonably clpIble of 

IllteJopretatlon which provldGCt a unif .. and COnvenient procedure 

the due execution of tho conviction .... tIler "e or Inu.ea on 

I The Court thought I t a _re queltlon of the 

to be adopted for the execution o~ __ JUClg-.nt of I Court 

ClGllpet.t juriedlction. Anct It went 

-.c:u.n -ant that the JUltlce hel the 

IUthartty to enforce lne c 

8 



it cl.ar 
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aUan Act .1 to effect a sta 

) Hallett, J. expre .. ed the vi 

lIdlctlon Act 1857 (Eng.) was an ....... pawblon 

bill pending the appeal end for ensuring that if the ..... 11 Ihould 

be unsuccessful the appellant would not be benefited br any ~._ 

don of hll sentence merely as a HSul t of baYing 
I • ... ucc .... 

fu1 appeal. The relevant part of that section re.ct. _ "and 

tpptllant, If then in custody, shall be Hbuated upon the ncognl_ 

lance being further conditioned for hla appeuance before 

justice or justices, or, if that Is ~act1cable, before other 

justice ar jUstices ex~rclslng the same jurildlctlon who shall be 

then littlng, within ten days after the judglltnt of the .upel'lor 

e~ shall have been given to abide such Jud~nt. unle.s the dete ... 

• nation appealed against be reversed." However, In R. y. Stbl'" (~) 

(supra) the Court seems to have based its rea.oning In part on the 

flet that the appellant was released as of right and an the f~ of 

the further condition of the recognizance neither of which require­

-.nt. find their counterpart in the District Courts ~inance. In 

II BlX!h (4) (supra) also the release fra. cu.tody _as of right. 

In neither case does a provision such as Sec. 20 of the Crladnal 

Code (Queensland, adopt(td) seem to have faUen far consideration. 

The relevant part of that section relds - "A sentence of 

iaOlMnt with or without hard labour upon a s~y conviction 

effect fra. the commence.ent of the offander'. custody unGer 

difficult to IIIpon Into alaC MCClon 

effect that if ball 11 gr. 

t· [' Ied ...... ing the detendnation of an ..... 1 

escape. fran I 

to undIltIVO 
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'willon In t! Cad. I 

., on baU wa. intended. 

lant'. appeal lnlt conrictl 

••• itt. the "'pondent. The Magi"rate I, ...,0 __ 
clz'C.ltance. to enforce the conviction a. If it had 

1IIPf11" frOll but he haa already b.ued hi ..... rant whlcla by 

•• 
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Section 20 ha. taken effect from the ca..enoe.ent of the appellant'. 

custody. I find it difficult to see how without e"pre .. authority 

hi can 1,.ue another warrant. It appears to .. that the South 

australian legislature wal not satisfied wlth the position despite 

~ decl.lon in R. v. Sabine (7) becluse In 1931 It added Subsec. 

leA) to section 170 which provides that If a person convicted Ind 

c-.1tted to gaol appeals Ind is liberated upon recognizance on 

ippeal and the Court of Appeal orders that the balance or .a.e part 

of the balance of his sentence be served the justice. 'rOIl who •• 

decision the appeal has been brought or any other ju.tice .. y by 

-arrant remand the appellant to his former custody there to .. rve 

the balance of the tem to be served by hi.. Thh ..... nt put, 

beyond doubt the power of a justice to i ... a •• cond WUTant - a 

pcIIIar which I cannot see contaiud in the Territory legillatlon a. 

it stood at the time when the appellant In thl. ca.e we, rel.a,ed 

~ custody. Again in l~ Sec. 168 of the South Au.trallan 

Justice, Act was repealed Ind anothor lection enacted In It, place. 

It is provided in the new .ectlon that I f a. a reaul t of hla appeal 

appellant it required to serve a tel'll of IIIprI.or.ent, subject 

direction of the SupreM Court, the u.. during .elch 

UMt. la In custody and it lpectaUy tNeUd (l.e. in 

8 



Ju.tl .............. 

.lUlU ... Act 1 ~ to I 

Not without helit. to the 5WIIIOa ... 

Sec. 242 11 not e"ecti". on It .......... conaUuctlaa 

the .entence which takel effect undR Sec. 20 

Code fIooII I'UMlng nor to IUlpend 01' .~ the lII .. atton 

.. ctlon. And 10 I hold that the lentence ''!poNd 

Relldent Magistrate ha. now expired 

raised accordingly. 

Craig Kirk. & Pratt. 

..... 
CJolatnal 

the 

tlon 

Solicitor for the appellant 

SOliCitor for the respondent I P. J. Clay. Acting CNwn 
Solicltor. 


