
I N  THE SUPREME COURT ) CORAM : O'LOGHLEN, A.J. 
1 OF THE TERRITORY OF ) Tuesday, 

PAPUA AND NEW GUINEA ) 9 t h  June, 1970. 

Appeal No. 26 of 1965 (N.G.) 

'ME DIRECTOR OF DISTRICT AMlI:JIST?ATION 
]now the  DIRECTOR OF THE DIVISION OF 
DISTRICT AMIINISTRATION) on behalf  of 
ISIMEL-TAMBOK of VUSAIROTO. Appellant 

- and - 

THE CUSTODIAN OF EXPROPRIATED PROPERTY. 
Respondent. 

r e  RAKUNAI, 

1970. - This  Appeal is expressed t o  be "against  t h a t  p a r t  of t h e  F i n a l  

Feb' 239 24 Order i ssued  by t h e  ac t inq  Reg i s t r a r  of t h e  Land T i t l e s  Commission, 
RABAUL . 
Jun 9 

D. M. Stenner, and dated 21st May, 1965, which dec l a re s  t h a t  p iece  of 

PT. MORESBY. land  known a Rakunai, Por t ion  5Ws D i s t r i c t  of New B r i t a i n  and t o  which 

O'Loahlen t i t l e  t o  an e s t a t e  i n  f e e  simple s h a l l  be  r e s to red  i n  t h e  Custodian of 

Expropriated Property, t o  be t h a t  land  a s  de l inea t ed  and edsed red on t h e  

map annexed t o  t h e  sa id  F ina l  Order and marked wi th  the  l e t t e r  'A"'. 

The grounds of appeal a s  amended i n  1970 and p a r t i c u l a r s  thereof  

a r e  t h a t  t he  Commission exceeded i t s  j u r i s d i c t i o n  o r  a l t e r n a t i v e l y  was 

wronq i n  law o r  a l t e r n a t i v e l y  i t s  dec is ion  was aqa ins t  t h e  weiqht of 

evidence i n  t h a t  - 
( i )  t h e  sa id  Fina l  Order c o n f l i c t s  wi th  t h e  dec is ion  and d i r e c t i o n s  

of t h e  Commission a s  t o  t h e  s t a r t i n q  poin t  and boundaries of t h e  

land t h e  sub jec t  of t h e  sa id  F ina l  Order, and 

( i i )  t h e  sa id  Fina l  Order was wronq i n  t h a t  t he  sa id  plan annexed 

t h e r e t o  and marked with t h e  l e t t e r  ' A '  showed t h e  area  of t h e  

sub jec t  land a s  21 a r e s  72 square metres. 

The Appellant seeks an order  t h a t  t h e  F ina l  Order be mended t o  

def ine  t h e  sub jec t  land a s  begncl t h a t  land shown i n  t h e  Draft  C e r t i f i c a t e  

of T i t l e  of 1928 l e s s  t h a t  area of land encroached upon by the  sea. 
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The Claim lodged by t h e  Custodian i n  r e spec t  of t h e  subjec t  land, 

which was known a s  Rakunai Trading S ta t ion ,  was da ted  31st October, 1952 

and it a l s o  covered t h r e e  o the r  p rope r t i e s  i n  t h e  same l o c a l i t y ,  

Wangaramut P lanta t ion ,  Wunaqaramut and Rapindik. 

The Custodian 's  claim was t h a t  C e r t i f i c a t e  of T i t l e  Volume 8 

Fo l io  62 dated 10th January 1935 had i ssued  i n  r e spec t  of t h e  sub jec t  

land. He was not  ab le  t o  produce a dup l i ca t e  C e r t i f i c a t e  of T i t l e ,  but  

r e l i e d  on an examined copy of same which was held i n  h i s  records  a t  

Melbourne. 

A t  t h e  hearing of t h i s  Appeal, Counsel f o r  t h e  Appellant conceded 

t h a t  a C e r t i f i c a t e  of T i t l e  had i ssued  prewar i n  r e spec t  of t h e  sub jec t  

land: bu t  he pointed out  t h a t  t h i s  C e r t i f i c a t e  was f o r  an area  of 0.2172 

ha., whereas t h e  Draft  C e r t i f i c a t e  of T i t l e  (1928) and Ground Book e n t r y  

(post-1900) ou t  of both of which t h e  C e r t i f i c a t e  had a r i s en  were each f o r  

an area  of 0.1125 ha. 

The d i f f e rences  between t h e  two a reas  msy be seen from a 

comparison of t h e  da ta  shown on t h e  maps accompanying the  respec t ive  

documents:- 

C/T Vol 8 Fol. 62 Dra f t  C/T 

Northern boundary length  about 46 metres 45 m. 

" bearing none shown 101•‹3' 

E a s t e r n  " l ength  45.00 m. 25.00 m. 

" bearing 1 8 0 ~ 2 6 ~  191•‹30' 

Southern " length 50.93 m. 45.00 m. 

" bearing 277'37' 281•‹30' 

Western " length 46.00 m. 25.00 m. 

" bearing 6O47 11•‹30' 

Tota l  area 0.2172 ha. 0.1125 ha. 

The northern boundary i n  both cases  was t h e  sea-shores t h e  

measurement 45  m. and bearing 101•‹3' shown i n  t h e  Draft  C e r t i f i c a t e  were 

obtained by joininq two po in t s  on t h e  e a s t e r n  and western boundaries s e t  

back 4 m. from t h e  high water mark. 

On 20th Apri l ,  1955, t h e  then Commissioner of T i t l e s  issued a 

provis ional  o rde r  i n  connection with t h e  Claim: it gave an e s t a t e  i n  f e e  



simple t o  t h e  Custodian and on a plan a t tached t h e r e t o  it adopted t h e  

a rea  and boundaries s e t  out  i n  t h e  map i n  t h e  margin of t h e  examined copy 

of C e r t i f i c a t e  of T i t l e  Vol. 8 Fol. 62. 

On 1st June, 1964, t he re  was a re ference  of a quest ion of na t ive  

customary r i g h t s  by t h e  Direc tor  of Native Affa i rs ,  s e t t i n g  ou t  an 

a s s e r t i o n  of same by ISIMEL-TfWUL of VUNAIROTO on behalf of h i s  

vunatara i  on t h e  ground t h a t  " the land was never a l i e n a t e d  (no payment 

was made)". 

There were two publ ic  hear ings  be fo re  t h e  Land T i t l e s  Commissionr 

t h e  f i r s t  a t  Po r t  Moresby on 2nd February, 1965 and t h e  second a t  

Reimber Council House, Rabaul, on 26th March, 1965. 

P r i o r  t o  t h e  f i r s t  hearing, one Gi l e s ,  who was described t o  me 

a s  beinq a f i e l d  o f f i c e r  of t h e  Commission but  not  a q u a l i f i e d  surveyor, 

had repor ted  t o  t h e  Commission i n  o r  about t h e  month of January 1964 a s  

followss- 

"This property ad jo ins  t h e  Methodist Mission property of 
VUNATMIBIMAPINA on the  west, t h e  l a t t e r  property ad jo ins  
WAEIGARAMUT P l a n t a t i o n s  on t h e  west. VUNATAMBIMAPINA i s  
more o r  l e s s  overgrown with bush and o ld  gardens, I d i d  
not  s i g h t  any of t h e  cements t h a t  were i n  pos i t i on  when 
t h i s  property was measured up approx t e n  years  ago when 
claim was submitted. Rakunai has been planted with cocoa 
by na t ives .  There i s  one cement i n  t h e  sea  about 6 metres 
below H.WeMo a t  t h e  Mortheast corner  it i s  planted normally, 
but personal ly  th ink  t h a t  erosion would have washed t h e  cement 
ou t  r a t h e r  than s ink  it s t r a i g h t  down. Nmth boundary i s  t h e  
sea. South boundary is  a na tu ra l  geographical f e a t u r e  a slope 
up of approx 25 f e e t .  It i s  poss ib l e  t h a t  a s  much a s  15  metres 
may have been eroded by t h e  sea and area  w i l l  have t o  be 
reduced accordingly. I expect t o  go over t h i s  property with 
DNA r ep resen ta t ive  before r e tu rn  t o  brew Ireland." 

A t  t h e  f i r s t  hear ing  i n  Port  Moresby, no evidence was taken. 

Counsel f o r  t h e  Custodian produced a photos ta t  copy of a typewri t ten  copy 

of C e r t i f i c a t e  of T i t l e  Vol. 8 Fol .  62 and a l s o  a l e t t e r  dated 22nd 

February 1935 from t h e  Delegate of t h e  Custodian i n  Canberra which read 

"A copy of t h e  d r a f t  C e r t i f i c a t e  of T i t l e  f o r  t h i s  property was 
forwarded t o  you on t h e  3rd Ju ly ,  1928. Th i s  d r a f t  was based on 
t h e  survey made by Viernicke i n  1900. The property was re-surveyed 
by McKenzie i n  August l a s t .  He loca ted  a l l  t h e  o r i g i n a l  cements 
and found t h a t  t h e  property had a depth of approximately 45 
metres,  a s  aga ins t  t h e  25 metres shown i n  t h e  d r a f t .  From t h e  



documents, it i s  f a i r l y  apparent t h a t  t h e  property was re-surveyed 
about 1904, but t h a t  t h e  record of t h i s  l a t e r  survey was l o s t .  
Consequently no a l t e r a t i o n  was made i n  t h e  Ground Book descr ip t ion .  
The Reg i s t r a r  decided t o  accept  McKenzie's plan of t h e  property 
and a C e r t i f i c a t e  of T i t l e  has  been r e g i s t e r e d  accordingly. A 
copy of t h i s  C e r t i f i c a t e  i s  enclosed f o r  your records." 

The hearina was adjourned, a s  it appeared t h a t  t h e  land had been 

p lanted  up with cacao by n a t i v e s  and t h e  ex ten t  of t h e i r  occupation was 

no t  known. 

A t  t h e  second hearing %1 Rabaul, t h e  Custodian 's  "temporary" f i l e  

was produced; a s  wel l  a s  t h e  examined copy C e r t i f i c a t e  o f  T i t l e  and 

l e t t e r  of 22nd February, 1935 r e f e r r e d  t o  a t  t h e  f i r s t  hearing,  t h i s  

f i l e  contained a copy of t h e  Draft  C e r t i f i c a t e  of T i t l e  and copy l e t t e r  

da ted  3rd Ju ly ,  1928 from t h e  Delegate i n  Rabaul t o  t h e  Custodian i n  

Melbourne, forwarding same, a t r a n s l a t i o n  of t h e  e n t r y  i n  t h e  Ground Book 

r e l a t i n g  t o  t h e  subjec t  land and r e l evan t  e x t r a c t s  from Gazettes .  A 

s t a t u t o r y  dec l a ra t ion  by Albert  Richards, a Senior  Inspector  i n  t h e  employ 

of t h e  Custodian, supported t h e  a u t h e n t i c i t y  of t h e  examined copy of t he  

C e r t i f i c a t e  of T i t l e .  

Two witnesses gave evidecce a t  t h i s  hear ins .  The f i r s t  was 

ISIMEL TAMBOK on whose behalf t h e  Direc tor  had made t h e  reference* he 

adopted t h e  contents  of a s tatement  which he had previously made t o  

A.D.0. Jones who had made t h e  inves t iga t ion  on behalf of t h e  Direc tor :  

t h i s  read:- 

"Many years  ago TOMUNGA a b iq  man of my c lan  was f r i e n d l y  with 
a Chinese TOWN who was a boatbui lder  TOMUNGA brought him and 
l e t  him sit there .  I be l i eve  t h a t  while I was a mission teacher  
a t  NAKANAI a survey was ca r r i ed  ou t  and t h e  people from my 
v i l l a g e  t o l d  t h e  surveyor t h a t  it was my land, The land was 
never paid fo r ,  it was only  because TOMUNGA and TOWUM were 
f r i ends ,  Af ter  TOWN l e f t ,  t h e  boss of WANGARAPhUT took it over. 
He d id  not  use it except  f o r  coconuts. The sea has  now taken 
a l l  t h e  coconuts. Af t e r  t h e  Japanese war I planted gardens 
and cocoa on it because it was my land  and it was never bought. 
I was not  born when Dr.  Brown came. I th ink  I am more than 60 
years  old. I remember t h e  Germans q u i t e  well.  ( I  imagine 
ISIMEL t o  be nearer  70 than 60). I know of no payment made bu t  I 

I know TNUNGA bought a Bainings woman f o r  TOWUN. She has  been 
dead now a long time. There were n o  chi ldren .  When TOWX l e f t  
h i s  house was removed a lso .  TOi?UN remained on t h e  RAI(UNR1 a f t e r  
t h e  Germans Lef t  and t h e  Aust ra l ians  came. The cocoa on RAKUNAI 
belongs t o  me. I wish t o  claim t h i s  land on behalf of my 
Vunatarai. The land adjoining RAKUNAI i s  mine a lso .  I have made 
no complaint about RAKUNAI a s  I know it was never bought and it 
has  not  been used f o r  years ,  and the re fo re  i s  mine." 



.The remainder of ISIMEL's evidence r e l a t e d  t o  e ros ion  of t h e  

foreshore r - 
"Q. Over the  years  has t h e  sea been ou t  on t h e  land where t h i s  place 

RAKUMAI was? 
A. Yes. 
Q. Do you know how much has been washed away s ince  you were a small boy? 
A. ( ind ica t ing  length)  About 50 f e e t .  
Q. There i s  a wrecked s h i p  i n  f r o n t  of R4KUNA1, i s  t h a t  co r r ec t ?  
A. Yes. 
Q. Was t h a t  sh ip  always out  on t h e  water or was it once up on t h e  beach? 
A. I t  i s  on the  water now. The sh ip  was on t h e  beach." 

He was not cross-examined. 

The second wi tness  was one Kelly, an o f f i c e r  of t h e  D i s t r i c t  

Administration s t a t ioned  a t  Rabaul. He was asked:- 

"Q. How f a r  i s  t h e  wreck from t h e  Beach? 
A. When I v i s i t e d  it yesterday afternoon it was approximately 50 

yards from t h e  water  mark. 
Q. What s o r t  of a ves se l ?  
A. You cannot see anything of t h e  vesse l  i t s e l f .  There a r e  two p ieces  

of decking s t i c k i n a  above t h e  water  l i n e .  You cannot sen any 
d e t a i l s  of t h e  ves se l  a t  a l l .  It was described t o  me a s  a PINIS 
(Japanese) which was l e f t  from t h e  l a s t  war." 

On cross-examination, he was asked:- 

"9. Who sent  you t o  inves t iga t e  t h e  s h i p  wreck? 
A. Mr. C~uickshank asked me t o  have a look a t  it. 
Q. Did you know t h e  purpose of t h e  inves t iga t ion?  
A, No, but  I do now. 
Q. What i s  t h e  purpose? 
A. I be l ieve  it i s  t o  t r y  and a s c e r t a i n  whether any of t h e  block i n  

quest ion has  been eroded by t h e  sea." 

A t  t h e  conclusion of t h e  evidence, t h e  Chief Commissioner 

inspected  t h e  s i t e  and t h e r e a f t e r  gave h i s  dec is ion  a s  follows:- 

"Inspected s i t e  of o ld  German Cement. Direc t  F ina l  Order t o  i s s u e  
r e s t o r i n g  f reehold  t o  Custodian, F i x  the  commencing po in t  of 
boundaries a s  0.G.C. i n  water  on nor th  e a s t  corner ,  dimensions 
a s  pe r  pre war plan." 

On 21s t  May, 1965, t h e  F ina l  Order was issued.  Annexed t o  it 

and marked "A" was a map which i s  a copy of t h e  map i n  the  margin of t h e  

examined copy of C e r t i f i c a t e  of T i t l e  Vol. 8 Fol, 62: t h e  C e r t i f i c a t e  

was dated 10th  January, 1935. The F i n a l  Order d i r e c t e d  t h e  Req i s t r a r  of 

T i t l e s  t o  "bind up i n  t h e  Regis te r  Book a s  Fo l io  62 of Volume 8 a f o l i o  

thereof  a t r u e  copy of t h e  document annexed t o  t h e  o r i g i n a l  of t h i s  order". 

A c e r t i f i e d  copy of t h i s  annexed document has  been produced t o  me: it 

reproduces t h e  contents  of C e r t i f i c a t e  of T i t l e  Vol. 8 Fol. 62 a s  same 

appears from t h e  examined copy propounded by t h e  Custodian: i n  t he  space 
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of t h e  C e r t i f i c a t e  normally taken up by t h e  map i n  t h e  margin appears t h e  

d i rec t ion: -  

"Here i n s e r t  t h e  Plan r e f e r r e d  t o  i n  t h e  F ina l  Order dated t h e  21s t  day of 

May 1965. Land T i t l e s  Commission. D. N. Stenner. ~ / ~ e q i s t r a r . "  

I This  Appeal is s a i d  by Counsel f o r  t h e  Appellant t o  be l imi ted  

t o  t h e  boundaries of t h e  land which i s  t h e  sub jec t  of t h e  F ina l  Order. 

Bas i ca l ly  t h e  Appellant seeks - 
( a )  t h e  cance l l a t ion  of t h e  a rea  and boundaries s e t  ou t  i n  

t h a t  Order, 

(b )  t h e  s u b s t i t u t i o n  t h e r e f o r  of t h e  a rea  and boundaries s e t  

out  i n  t h e  Draf t  C e r t i f i c a t e  of T i t l e ,  and 

c t h e  exc is ion  from t h e  l a s t  mentioned area  and boundaries of 

whatever has been encroached upon by t h e  sea. 

I n  my opinion, however, t h e  i s s u e  i n  t h i s  Appeal does not  r e l a t e  t o  

boundaries; it i s  t h e  t i t le  i t s e l f  of t h e  land which i s  i n  i ssue .  

The Chief Commissioner i n  t h i s  Claim was dea l ing  with an examined 

copy of a C e r t i f i c a t e  of T i t l e  and t h e  evidence i n  support of it was 

overwhelming. The Claim was covered d i r e c t l y  by t h e  then r e c e n t l y  

published dec is ion  of t h e  High Court i n  Custodian of Exvropriated Property 

)(l).At pages 336 and 337 of t h a t  judgment, t h e  following 

passage appearss- 

"........... it fol lows from what has a l ready been s a i d  t h a t ,  i f  
a claimant can produce a c lean  c e r t i f i c a t e  of t i t l e  o r  e s t a b l i s h  
by o t h e r  evidence an ent i t lement  t o  a c lean  c e r t i f i c a t e ,  no 
n a t i v e  r i g h t s  can be sa id  t o  e x i s t  i n  t h e  land, unless ,  a f t e r  
becoming e n t i t l e d  t o  such a c e r t i f i c a t e ,  and before t h e  appointed 
da t e ,  t h e  claimant has d e a l t  wi th  t h e  land i n  such a way a s  t o  
enable it t o  be sa id  Chat such i n t e r e s t s  have been created.  
Fur ther  it should be noted t h a t  s. 13 of t h e  Ordinance provides 
t h a t  where t h e  Direc tor  is e n t i t l e d  t o  make a claim i n  r e spec t  of 
an i n t e r e s t  i n  land vested i n  him f o r  t h e  bene f i t  o r  on behalf 
o f ,  o r  a s  t r u s t e e  f o r ,  a na t ive  o r  n a t i v e  community, he s h a l l  
t a k e  a l l  proper s t eps  t o  e s t a b l i s h ,  i n  accordance with the  
procedure provided by t h e  Ordinance, t h a t  t h e  i n t e r e s t  was so 
ves ted  i n  him. But t he  Direc tor  could no t  succeed i n  any such 
claim un le s s  he could show t h a t  he was e n t i t l e d  t o  an i n t e r e s t  
i n  t h e  land and t h a t  he was e n t i t l e d  t o  be r e g i s t e r e d  o r  entered 
i n  a l o s t  r e g i s t e r ,  within t h e  meaning of those  sec t ions ,  as  t h e  
owner of o r  t h e  person e n t i t l e d  t o  t h a t  i n t e r e s t .  C lea r ly  enoush, 
t h e  Direc tor  could not have succeeded upon any such claim i n  t h e  
p re sen t  case and it i s  i d l e  t o  suppose t h a t  t h e  Ordinance so 
ope ra t e s  a s  t o  allow t h e  claim of a r e g i s t e r e d  p r o p r i e t o r  t o  be 

71) 113 C0L.R. 318. 



defeated o r  a f f ec t ed  by an adverse claim t o  t h e  land, o r  t o  
an i n t e r e s t  i n  t h e  land, t h e  owner of which could not  succeed 
i n  e s t ab l i sh ing  t h a t  he i s  e n t i t l e d  t o  r e g i s t r a t i o n  a s  t h e  owner 
thereof under t h e  Ordinance." 

Once he accepted t h e  examined copy a s  evidence of an en t i t l emen t  

t o  r e g i s t r a t i o n ,  and it i s  c l e a r  t h a t  he d i d  so, t h e  Chief Commissioner 

had t o  r e s t o r e  t h e  C e r t i f i c a t e  t o  t h e  Regis te r  i n  t h e  form i n  which he 

found it, unless  he saw f i t  t o  apply t h e  provis ions  of Sect ion 24(2) of 

t h e  Res tora t ion  Ordinance. r h i s  he did no t  do. 

I t  was urged on behalf of t h e  Appellant t h a t  t h i s  Court should 

now s c t  under t h e  sub-section. I t  was conceded by t h e  Respondent t h a t  t h e  

examined copy C e r t i f i c a t e  of T i t l e  i n  quest ion was an "old document" 

within t h e  meaning of t h e  Section: i f  t h e  Commission was of t h e  opinion 

t h a t  t h e  document d i d  not  conta in  co r rec t  p a r t i c u l a r s  ( i n t e r  a l i a )  of t h e  

boundaries of t h e  land, it might i n  a  F i n a l  Order d i r e c t  t h e  Reg i s t r a r  t o  

vary t h e  p a r t i c u l a r s  i n  t h e  manner spec i f i ed  i n  t h a t  Order. In t h e  

present  case, where I am e n t i t l e d  t o  exe rc i se  t h e  powers of t h e  Commission, 

I f i n d  myself unable t o  form t h a t  opinion f o r  t h e  reason t h a t  i n  my view 

t h e  o ld  document before  t h e  Commission, v i z .  t h e  examined copy C e r t i f i c a t e  

of T i t l e ,  contained t h e  co r rec t  p a r t i c u l a r s  of t h e  boundaries of t h e  

subjec t  land. 

I am a l s o  n o t  ab le  t o  accede t o  t h e  f u r t h e r  arnument put  forward 

on behalf of t h e  Appellant a s  a  r e s u l t  of h i s  submission t h a t  t h e  Reg i s t r a r  

of Ti t feshad  not acted lawful ly  i n  r e g i s t e r i n a  a  C e r t i f i c a t e  of T i t l e  f o r  

land t h e  a rea  and dimensions of which were g r e a t e r  than those  shorn i n  t h e  

Draf t  C e r t i f i c a t e  of T i t l e .  Counsel f o r  t h e  Appellant argued t h a t  i n  t hese  

circumstances t h e  Reg i s t r a r  went beyond h i s  s t a t u t o r y  power t o  make 

adjustments following survey and he was bound t o  no throuqh t h e  whole 

r e g i s t r a t i o n  procedure once more i n  r e spec t  of t h e  excess because i n  t h i s  

case, it was c l e a r  t h a t  t h e  add i t i ona l  p iece  of land invoived was na t ive  

owned, I n  my opinion, whatever t h e  d e f e c t s  may have been, they  have been 

cured by r e g i s t r a t i o n  and, a s  fraud has no t  been a l leged ,  t h e  

i n d e f e a s i b i l i t y  provis ions  contained i n  Sect ion 68 of t h e  Land 

Regis t ra t ion  Ordinance 1924-1962 operate i n  favour of t h e  Claimant. 
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On t h e  quest ion of erosion,  t he  Appellant does not appear t o  

d e r i v e  much bene f i t  from t h e  evidence which was before the  Commission: t o  

be of  any a s s i s t ance  t o  t h e  Chief Commissioner, t h e  evidence a s  t o  

eros ion  had t o  be r e l a t e d  t o  t h e  boundaries of t h e  land, p a r t i c u l a r l y  

high water mark. Neither  of t he  witnesses who gave o r a l  evidence was of 

much he lp  i n  c l a r i f y i n q  the  s i t u a t i o n s  t h e  wreckage of t h e  small 

Japanese sh ip  is i t s e l f  a moveable ob jec t  and t h e  Chief Commissioner was 

probably not  impressed by evidence which t i e d  t h e  shore l ine  t o  t h e  

p o s i t i o n  of t h e  ship. The F ie ld  Ass is tan t  G i l e s  is t h e  only person t o  

r e f e r  t o  high water mark a s  such8 h i s  r epor t ,  however, i s  va lue l e s s  on 

t h e  ques t ion  of e ros ion  because he had been unable t o  f ind  any of t h e  

cements which appeared t o  have marked t h e  boundaries some t en  years  before. 

I n  my view, t h e  evidence a s  t o  e ros ion  of t h e  foreshore  of t he  

sub jec t  land was such t h a t  t he  Chief Commissioner was j u s t i f i e d  i n  tak inq  

no p o s i t i v e  ac t ion  t o  i n d i c a t e  i t s  e x t e n t  a s  a p a r t  of h i s  F i n a l  Order. 

He r e s to red  t h e  boundaries a s  they stood i n  t h e  C e r t i f i c a t e  of T i t l e  issued 

i n  1935. The r e loca t ion  of those  boundaries i s  now a mat te r  of survey 

and I f a i l  t o  s e e  t h a t  t h e  Claimant can poss ib ly  aa in  any advantage over 

land  t h a t  i s  outs ide  those  boundaries. 

The f i n a l  mat te r  t o  be mentioned i s  t h e  apparent f a i l u r e  on t h e  

p a r t  of t h e  ac t ing  Regis t ra r ,  Miss Stenner, t o  incorpora te  i n  t h e  F ina l  

Order t h e  d i r e c t i o n  given by t h e  Chief Commissioner i n  h i s  decision:- 

"Fix t h e  comencing po in t  of boundaries a s  O.G.C. i n  water on nor th  e a s t  

corner ,  dimensions a s  pe r  pre-war plan," Counsel f o r  t h e  Appellant has 

pointed ou t  t h e  ambiguity of t h e  l a s t  expression inasmuch a s  t h e r e  had 

been two d i f f e r i n g  pre-war p lans  before t h e  Commission, t h e  one on the  

Dra f t  C e r t i f i c a t e  of T i t l e ,  t h e  o the r  on t h e  1935 r e g i s t e r e d  C e r t i f i c a t e .  

f do not regard t h e  ma t t e r  a s  one of any g r e a t  substance because 

c l e a r l y  t h e  F ina l  Order a s  i ssued  i s  not  i ncons i s t en t  with any p a r t  of 

t h e  d i r ec t ion8  it i s  t r u e  t h a t  t h e  terms of t h e  F ina l  Order do no t  

express ly  incorpora te  t h e  d i r e c t i o n  a s  t o  t h e  commencing po ln t  and t h e  

ambiguity a s  t o  t h e  plan is patent .  However, t h e r e  i s  not  neces sa r i l y  a 
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c o n f l i c t  between t h e  F i n a l  Order and t h e  d i r e c t i o n ,  e i t h e r  a s  t o  commancjns 

po in t  o r  as t o  t h e  plan. I do not consider  t h a t ,  i n  t h e  circumstances, 

t h e  F i n a l  Order requi res  any r e c t i f i c a t i o n :  it accura te ly  r e f l e c t s  t h e  

t i t l e  a s  it had been r e s i s t e r e d  i n  1935 i n  F o l i o  62 of Volume 8 and i s  

t h e r e f o r e  cor rec t .  

The Appeal i s  dismissed. 

-----------,-------------- 
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