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I N  THE SUPREME COURT ) 
I 

C O W  : FROST, 

OF THE TERRITORY OF j Monday, 
) 

PAPUA AND NEW GUINEA ) 13th  Ju ly ,  1970. 

BETWEEN RUTH MARIE FERREIRA McLEAN 

P l a i n t i f f  
and 

WILLIAM HENRY CARMICHAEL 
B-NEW GUINEA) LIMITED 
AUSTRALASIAN PETROLEUM COMPANY 
PTY. LTD. 

Defendants 

REASONS FOR JUCGMENT 

This i s  an enquiry a s  t o  t h e  amount of damaqes t h e  P l a i n t i f f  

29 and 
i s  e n t i t l e d  t o  recover under a  Judgment aga ins t  t h e  defendants  f o r  30. 

and 
damaaes i n  respec t  of t he  death of her  husband E k i l  Robin McLean, who 13. 

PORT MORESBY on 14th  October 1967 d i ed  by e l e c t r i c  shock caused by an e l e c t r i c a l  

F ros t ,  J. 
i n s t a l l a t i o n  negl igent ly  i n s t a l l e d  by t h e  defendants. 

The ac t ion  i s  brought under t h e  Law Reform (fdiscellaneous 

Provis ions)  Ordinance 1962, Pa r t  I V ,  which is t h e  T e r r i t o r y  counterpart  

of t h e  F a t a l  Accidents Acts of England, f o r  p ~ c u n i a r ~  l o s s  consequent 

on t h e  death,  so t h a t  i t  is necessary t o  consider  t h s  f i n a n c i a l  

circumstances of t h e  pa r t i e s .  

A t  t h e  time of death t h e  deceased was aged 28 years ,  and 

t h e  p l a i n t i f f  33 years .  They were married i n  March 1966. The deceased 

was i n  exse l l en t  h e a l t h  a s  i s  t h e  p l a i n t i f f ;  he r  husband was of robus t  

c o n s t i t u t i o n  and engaaed i n  strenuous spor t s .  He was employed by the 

defendant, Burns Phi lp  (New Guinea) Ltd., a s  c o a s t a l  shipping manager 

under a  two year con t r ac t  which was t o  exp i r e  on 20th March, 1969, a t  

a  s a l a ry  of $30.00 per  month. The p l a i n t i f f  a l s o  worked, being 

employed a s  a  c l e rk  i n  a s en io r  capaci ty by t h e  Royal Papu3 8 %ew 

Guinea Constabulary s t  a s a l a ry  of $141.00 per  f o r t n i g h t .   he couple 

had t h e  leasehold of a  small farm a t 1 7  Mile near  P o r t  Moresby which 

they worked a s  a  market garden, and t h i s  took a l l  t h e i r  spare  time, 

f o r  they went t he re  near ly  every day. They ran 3 car ,  which i n  view 

of t h e  use it was put  t o ,  involved r a t h e r  heavy runninq expenses. 

Under t h e  deceased's  w i l l ,  t h e  p l a i n t i f f  received 823,471.00 of which 

$20,000.00 was payablo under a pol icy of insurance on h i s  l i f e .  

The p l a i n t i f f  and h e r  husband had a j o i n t  account i n  t h e  

Bank of New South Wales, Por t  Moresby i n t o  which t h e  whole of he r  
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s a l a r y  was paid and any balance of t h e  deceased's  s a l a ry ,  a f t e r  l i v i n g  

expenses had been deducted. From h i s  s a l a ry  deductions were made for  

tax ,  s t a f f  provident  fund and a l s o  purchases of food, c lo th ins  and 

o the r  items from t h e  defendant Burns Ph i lp  ( ~ e w  Guinea) Ltd. and a 

subs id iary  company, which are  customarily made by employees of t h a t  

company. A l l  o the r  expenses were paid from t h e  j o i n t  account. During 

t h e  period from 20/3/67 t o  30/6/67, r e n t  was deducted a t  t h e  r a t e  of 

$25.00 pe r  month, and t h e  t o t a l  purchases were approximately $310.00, 

being approximately $22.00 pe r  week, and from 30/6/67 u n t i l  October 1967 

r e n t  a t  t h e  same r a t e  was deducted, and t o t a l  purchases were h igher  

being 5521.00, which average ou t  3 t  about '  834.00 pe r  week. 

I t  i s  necessary now t o  r e f e r  t o  deceased's  family background. 

He had been brought up i n  Coffs  Harbour i n  New South Wales where h i s  

f a t h e r ,  Neil McLean, managed and ran a l a rqe  banana p l an ta t ion  of 210 

acres ,  63 ac re s  being planted,  i n  which h i s  mother had a ha l f  share  with 

h e r  b ro the r  Bruce Carson. I t  was s a i d  t o  be t h e  b igges t  p l an ta t ion  i n  

t h e  d i s t r i c t ,  and has t h e  h ighes t  y i e l d  i n  t h e  Commonwealth. 

The p l a i n t i f f  and deceased had ta lked  t h e  mat te r  over before 

h i s  death,  and decided, a t  t h e  end of t h e  cont rac t  t o  r e tu rn  t o  Coffs  

Harbour and t o  go on t h e  p lanta t ion ,  a s  h i s  f a t h e r ,  then near ly  60 years  

was too  o ld  t o  work t h e  p lanta t ion .  The mat te r  had come t o  a head 

because Mr. Neil McLean had wr i t t en  suggesting t h a t  they  buy Bruce 

Carson's share. I n  a l e t t e r  dated 28th August 1967 t o  h i s  parents ,  

t h e  deceased wrote a s  follows:- 

"Received your l e t t e r  today and am wr i t i ng  a t  once t o  o f f e r  

my support f o r  your idea  t o  buy ou t  Uncle Bruce. 

I haven' t  mentioned it before,  bu t  f o r  many years  now it 

h a s  been my idea  t o  eventua l ly  s e t t l e  on t h e  farm, and r e a l l y  put  it 

t o  work. To my way of th inking  it would be a c r iminal  shsme t o  s p l i t  

t h e  farm up; t h e  p lace  would be  uneconomical t o  work i f  t h i s  was done. 

My idea  was t o  gradual ly  acqui re  Uncle Bruce 's  share  and then come t o  

some f i n a n c i a l  arrangement wi th  Bruce and Jennifer" .  (Deceased's 

b ro the r  and s i s t e r ) .  "Ruth and I have been saving and bui ld inq  our  

c a p i t a l  towards t h i s  end and a t  t h e  moment we can muster about 

$7,000.00 i n  cash p lus  i f  necessary another  couple of thousand a a a i n s t  

'' s e c u r i t i e s .  

We would l i k e  t o  p a r t i c i p a t e  with you on a share  b a s i s  t o  

buy out uncle. ~f we can go i n  wi th  you and we a r e  successfu l  i n  

buying out Uncle, then I t h i n k t h a t  we would probably be able  t o  come 



3. 

home a t  t h e  end of t h i s  term. Provided we can maintain our savinq 

r a t e  which i s  cu r ren t ly  averaainq $300.00 per  month i n  t h e  bank we 

should be ab le  t o  save enough t o  buy out Pinkstone 's  place,  f o r  which 

I es t imate  a t  t h e  most t o  pay $1,500.00, but  check me on t h i s ,  snd 

a l s o  have enouqh t o  s t a r t  bui ld ing  a house up near  t h e  f i q  t ree.  My 
cu r ren t  con t r ac t  w i l l  expi re  i n  e ighteen months. P lease  l e t  u s  know a s  

soon a s  you can what your p lans  a re ,  f o r  it may t ake  us a  while t o  

marshsl our  cash". 

The p l a i n t i f f  sa id  t h a t  t h e  deceased's  plan was t o  acquire 

t h e  whole property a s  h i s  own, but  over a  period of time, acquir inq 

t h e  l e a s e s  under which more than ha l f  t h e  planted ac re s  were held, ::nd 

eventua l ly  buyinq ou t  t h e  whole property. Her own i n t e n t i o n  was t o  

~ i v e  up work and s e t t l e  down and have a family, 

The only o the r  evidence was given by M r .  Neil McLean. He 

himself had worked t h e  p l an ta t ion  over a  period of 19 yea r s  s ince i t  

had been l e f t  t o  h i s  wife, j o i n t l y  with he r  b r o t h e r  under h e r  f a t h e r ' s  

w i l l .  He had brought it i n t o  production from v i r g i n  lsnd. He sa id  

t h a t  having received h i s  son 's  l e t t e r ,  arrangements were made t o  buy 

Bruce Carson's i n t e r e s t  i n  t h e  p lanta t ion ,  and t h e  purchase was 

completed p r i o r  t o  t h e  son's death, t h e  land being t r a n s f e r r e d  t o  h i s  

wife. He sa id  t h a t  it was then t h e i r  i n t en t ion  t o  g ive  t h e  p l an ta t ion  

t o  h i s  son on h i s  r e t u r n  from Por t  Moresby, but  of course t h i s  statement 

cannot be accepted a s  evidence of t h e  wife ' s  i n t en t ion  and she was t h e  

owner of t h e  p l an ta t ion .  So f a r  a s  t h e  ac tua l  workinq of t h e  

p l a n t a t i o n  w a s  concerned, he intended t h a t  t he  deceased would t ake  

over t h e  p a r t  worked by himself of 15  a c r e s  and then t h e  var ious  

leases ,  which had e i t h e r  expired o r  were soon t o  expi re ,  under which 

t h e  r e s t  of t h e  planted acres  were worked. Indeed he t o l d  h i s  son 

t h a t  t h e  p l an ta t ion  was h i s .  In t h e  event, a f t e r  ~e son's  death 

t h e  f a t h e r  f e l t  t h a t  he was t o o  o ld  t o  work t h e  p l an ta t ion ,  and t h e  

whole p lanta t ion  was so ld  f o r  $60,000.00 from which a mortgage of 

$10,000.00 was discharged. 

Apart from h i s  evidence, which I admitted, t h a t  s ince  t h e  

s a l e ,  p l an ta t ion  va lues  have increased,  and t h e  planted a rea  could 

be increased by ha l f  a s  much again, no o the r  evidence was ca l l ed  a s  t o  

t h e  value of t h e  p l an ta t ion .  

The evidence a s  t o  t h e  income derived from t h e  p l an ta t ion  



was a l s o  meagre. A l l  I have t o  found my judqment.on i s  the  f a t h e r ' s  

evidence t h a t  from each acre  of "good average A 1  p lan ta t ion  land" an 

income of 8470.00 a f t e r  allowance f o r  labour could be earned, and t h i s  

would apply t o  a l l  t h e  planted acres.  Thus a s  t h e  planted acreage 

increased ,  s o  would t h e  n e t  income. From t h e  planted a rea  of 63 acres ,  

an income of over $29,000.00 per  annum should thus  be derived.  To 

subs t an t i a t e  such a very high income, Mr. Nhite was amply j u s t i f i e d  i n  

submit t ing t h a t  f i n a n c i a l  records  should have been produced. Some 

guide a s  t o  t h e  p r o f i t a b i l i t y  of t he  p l an ta t ion  might have been qiven 

by t h e  a s s e t s  accumulated by t h e  parents  during t h e  19 years  when t h e  

p l an ta t ion  was worked. A t  t h e  time of t h e  purchase, t h e  pa ren t s  had 

s u f f i c i e n t  t o  buy out  Bruce Carson, - but ,  unfortunately,  t h e r e  was no 

evidence a s  t o  t h e  sum paid. They owned a l a rge  house i n  Coffs  Harbour 

of a value a l s o  unspecif ied,  and 6 blocks of land worth $2,000.00 each, 

b u t  again t h e r e  was no evidence a s  t o  t h e  p r i c e  paid. 

The p l a i n t i f f ' s  case  cons is ted  of two main claims, t h e  f i r s t  

f o r  l o s s  of expectat ion of l i f e  and t h e  second f o r  t h e  pecuniary l o s s  t h e  

p l a i n t i f f  has  suf fered  i n  consequence of he r  husband's death. Before 

t h e  Law Reform (Miscellaneous Provisions)  Act 1934 of England, it was 

recognized t h a t  an in jured  person was e n t i t l e d ,  i f  l i a b i l i t y  was proved 

or acMtted, t o  recover damages f o r  l o s s  of expectat ion of l i f e .  The 

e f f e c t  of t h a t  Act was t h a t  i f  t h e  death of a person was caused by :I 

wronsful a c t  o r  nes l ec t  which would have e n t i t l e d  him ( i f  death had n o t  

ensued) t o  an ac t ion  f o r  damages i n  r e spec t  t he reo f ,  t h a t  cause of 

a c t i o n s u r v i v e d  a f t e r  h i s  dea th  f o r  t h e  bene f i t  of h i s  e s t a t e .  Tho 

corresponding Sect ion i n  t h e  T e r r i t o r y  is Seation 9 of t h e  Ordinance, 

and a s  t h e r e  i s  no s t a t u t o r y  provis ion  t h a t  t h i s  cause of ac t ion  i s  

n o t  t o  survive, t h e  p l a i n t i f f  a s  admin i s t r a t r ix  is e n t i t l e d  t o  sue 

f o r  damages i n  r e spec t  of l o s s  of expecta t ion  of l i f e .  

Af ter  t h e  passage of t h e  English Act widely varyino amounts 

were awarded under t h i s  head u n t i l  t h e  decision of t h e  House of Lords 

i n  Benham v. Gamblinq (1) i n  which t h e  House reduced t h e  damaqes t h a t  

had been awarded i n  r e spec t  of t h e  l o s s  of expecta t ion  of l i f e  of ? 

c h i l d  aged a from •’1,200. 0. 0 t o  S200. 0. 0. Viscount Simon L.C., 

( 1 )  (1941) A.C. 157. 
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i n  whose judgment a l l  t h e  Law Lords agreed, sa id  t h a t  t he  questi.013 

. resolved i t s e l f  " in to  t h a t  of f i x ing  a reasonable f igu re  t o  be ?sir! 

by w4.y of damages f o r  t h e  l o s s  of a measure of prospect ive hapgjness" 

(page 1 6 6 ) .  It was p l a in  t h a t  he considered t h a t  each case must be 

ind iv idua l ly  considered in  view of h i s  words t h a t  "before damaqes a r e  

awarded i n  r e spec t  of t he  shortened l i f e  of a given ind iv idua l  under 

t h i s  head, it i s  necessary f o r  t h e  Court t o  be s a t i s f i e d  t h a t  t h e  

circumstances of t h e  indiv idual  l i f e  were ca lcula ted  t o  lead,  on 

balance,  t o  a pos i t i ve  measure of happiness, of which t h e  vict im has 

been deprived by t h e  defendant 's  negligence" ( i b i d ) .  But "no regard 

must be had t o  f i n a n c i a l  l o s s e s  o r  ga ins  during t h e  period of which 

t h e  v ic t im has been deprived. The damages a r e  i n  r e spec t  of l o s s  of 

l i f e ,  not of l o s s  of fu tu re  pecuniary prospects...... The degree of 

happiness t o  be  a t t a i n e d  by a human being does not  depend on wealth o r  

s t a t u s "  ( i b i d ) .  H i s  Lordship concluded t h a t  "very moderate f i gu res  

should be chosen", 

Thereaf te r ,  i n  England with r a r e  exceptions •’200. 0. 0. was 

taken a s  t h e  inva r i ab le  f igu re  f o r  t h e  ordinary a d u l t  death. "The House 

had lowered t h e  f i a u r e  from what would presumably otherwise have been 

t h e  s tandard because of t h e  extreme youth of t h e  ch i ld  and then r a i sed  

it because of h i s  most favourable circumstancesn Navlor .  v. Yorkshire 

E l e c t r i c i t y  Board (2) .  I n  t h a t  case t h e  House again considered t h e  

matter .  Taking t h e  f a c t s  from t h e  headnote, t h e  deceased was a younq 

man o f  twenty years  of age who was k i l l e d  by an e l e c t r i c  shock while 

employed by t h e  appel lan t  a s  a j o i n t e r ' s  mate. He was a happy heal thy 

young man who would probably become a j o i n t e r  a t  t h e  age of 21 had he 

l ived.  He had become engaged t o  be married one week before he was 

k i l l e d .  I n  an ac t ion  by h i s  mother a s  admin i s t r a t r ix  of h i s  e s t a t e  

f o r  damages on behalf of h i s  e s t a t e  t h e r e  was unchallenged economic 

evidence t h a t  s ince  1941 ( t h e  year  i n  which Benham v. Gambling (3)  

was decided) t he  purchasing power of t h e  pound had decl ined by two-snd- 

a-half times. Ashworth J. awarded •’500. 0. 0 (which was i n  f a c t  t h e  

cu r ren t  equiva lent  of $200. 0. 0 i n  1941) f o r  l o s s  of expectat ion of 

l i f e ,  which on appeal,  t h e  Court of Appeal increased t o  •’1,000. 0. 0. - 
( 2 )  '(1968) A.C. 529, per  Lord Devlin a t  p .  548. 
( 3 )  (1941) A.O. 157. 



The House of Lords upheld t h e  appeal and res tored  t h e  t r i a l  judges'  

award of •’500. 0. 0. The House held t h a t  t h e  v a r i a t i o n  i n  t h e  s u m  t o  

be awarded i s  i n  small compass and reaf f i rmed t h a t  i n  a l l  cases  a very 

moderate f i gu re  should be chosen. The respondent submitted t h a t  i t  was 

wrong t o  t ake  t h e  f igu re  of •’200. 0. 0 as i f  t he  cu r ren t  equiva lent  

had been s e t t l e d  f o r  a l l  time, and t h a t  t h e  sum t o  be awarded was t o  

be measured in  t h e  l i g h t  of a l l  r e l evan t  circumstances, which was t h e  

argument which had been accepted by t h e  Court of Appeal. 

Viscount Dilhorne, r e f e r r i n g  t o  Benham v. Gambling ( 3 )  sa id  

"This House d id  no t  say  what s u m  should be awarded i n  a l l  cases  o r  sS:y 

what was t h e  minimum o r  maximum f igu re  t h a t  should be given. I t  qave 

guidance as t o  t h e  approach t o  be made when assess ing  damaqes f o r  t h i s  

l o s s  and, while it recognised t h a t  t h e  p a r t i c u l a r  circumstances of t h e  

deceased might properly lead t o  a v a r i a t i o n  i n  t h e  amount awarded, i t  

held t h a t  it should be a very moderate f igure"  ( i b i d ,  p. 540), and he 

held t h a t  t h e  judgment of Ashworth J. should no t  be i n t e r f e r e d  with.  

Lord Morris took t h e  same view. He recognized t h a t  each case should 

be ind iv idua l ly  considered ( i b i d .  p. 544), but i n  s t a t i n q  t h a t  it was 

proper t o  r e f e r  t o  what had been assessed i n  o the r  cases  ( i b i d .  p. 545), 

he seems a l s o  t o  have recognized t h a t  a conventional sum was necessa r i l y  

involved. Indeed t h e r e  can be l i t t l e  v s r i a t i o n  i n  t h e  sum t o  be 

awarded i f  a very moderate f i a u r e  i s  t o  be chosen, a s  i s  ind ica t ed  i n  

t h e  speech of Lord Guest when he sa id  t h a t  a " s l i d n t l y  higher" award 

may be j u s t i f i e d  i n  t h e  case of an a d u l t  than f o r  a very young c h i l d  

( i b i d .  p. 547). However both Lord Devlin and Lord Upjohn express ly  

h e l d  t h a t  i n  t h e  ordinary case t h e  damages t o  be awarded f o r  l o s s  of 

expecta t ion  of l i f e  must neces sa r i l y  be a conventional sum. 

The following passage from t h e  speech of  Lord Devlin, i n  

which he r e f e r s  t o  t h e  respondent 's  argument, ( supra)  I t h i n k  should 

be  s e t  ou t  i n  f u l l .  

"The d i f f i c u l t y  about t h e  argument i s  t h a t  it is only i n  a 
most exceptional  case t h a t  t h e  p r i n c i p l e s  l a i d  down i n  Benham v. 

Gamblinq (5 )  admit of any f l e x i b i l i t y  i n  t h e  r e s u l t .  Every assessment 

of genera l  damage f o r  physical  i n ju ry ,  whether it causes loss of l i f e  

o r  of a limb o r  of a f acu l ty ,  has  go t  t o  s t a r t  from t h e  b a s i s  of a 

( 4 )  (1941) A.C. 157. 
( 5 )  (1941) A.C. 157. 
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conventional 6um. I f  it did  not ,  assessments would be chaotic .  Every 

judge has within h i s  knowledge not only the  f i g u r e  of •’500. 0. 0 a s  

t h e  conventional sum appropr ia te  t o  l o s s  of l i f e ,  but  a number of o the r  

conventional sums appropr ia te  t o  l o s ses  of limbs and f a c u l t i e s .  But 

t h e  conventional f i gu re  f o r  l o s s  of a limb o r  a f a c u l t y  i s  only t h e  

s t a r t i ng -po in t  f o r  a voyage of assessment which may, and genera l ly  does, 

end up a t  a d i f f e r e n t  f i gu re .  To a g r e a t  reader  t h e  l o s s  of an eye i s  

a s e r ious  deprivat ion;  t h e  value of a l e a  t o  an ac t ive  sportsman is 

I h ighe r  than it is t o  t h e  average man. Then t h e r e  i s  usual ly  some 

add i t i ona l  f i n a n c i a l  l o s s ,  ac tua l  o r  po ten t i a l ,  t o  be taken i n t o  account. 

But while t h e  l o s s  of a s ing le  f a c u l t y  may be more se r ious  

f o r  one indiv idual  than f o r  another, t h e  l o s s  of a l l  t h e  f a c u l t i e s  i s ,  

gene ra l ly  speaking, t h e  same f o r  a l l .  Thus f o r  l o s s  of expecta t ion  

of l i f e  t h e  conventional f i g u r e  has become t h e  norm, unless  t h e  case 

i s  d e f i n i t e l y  abnormal. What, then, a p a r t  from t h e  spec ia l  case, 

would j u s t i f y  an increase  o r  reduction i n  t h e  p r i c e  of happiness7 No 

one - l e a s t  of a l l  any lawyer - can t e l l .  The directions 1ai.d down i n  

Benham v. Gamblinq (6 )  a r e  such t h a t ,  except i n  a s t r i c t l y  defined 

minori ty of spec ia l  cases, t h e  s ta r t ing-poin t  f o r  t h e  assessment must 

a l s o  be t h e  f in i sh .  In Rose v. Ford (7)  Lord Wright, having sa id  t h a t  

damaaes must be f a i r  and moderate, foresaw t h a t  spec i a l  cases  might occur 

'such a s  t h a t  of an i n f a n t  o r  an imbecile o r  an incurable  i nva l id  o r  a 

person involved i n  hopeless d i f f i c u l t i e s , '  Viscount Simon L.C. i n  

Benham v. Gambling (8)  e l abora t e s  on t h i s .  Except f o r  t he  extremiti:2s 

of childhood and o ld  age, prospect ive length of years  makes no d i f f o r e n m ,  

Soc ia l  pos i t i on  and worldly possessions a r e  a l s o  i r r e l e v a n t .  

Nevertheless t h e  f i g u r e  of $500. 0. 0 is, when compared with 

awards a r i s i n g  ou t  of comparatively s1igh.t physical  i n ju ry ,  extremnly 

low. I t  i s  no t  immediately obvious why, a s  Viscount Simon L.C. s sys  

(9)  'damages which would be proper f o r  a d i sab l ing  i n j u r y  may !yell b? 

much g r e a t e r  than f o r  depr iva t ion  of l i f e .  ' compensation f o r  t h e  

diminution of happiness due t o  t h e  amputation of a l eg  cannot ~ o Q ~ c ~ L L ; ,  

be l e s s  than compensation f o r  happiness l o s t  a l together .  Nor i s  i-t 

immediately obvious why l o s s  of happiness t h a t  i s  caused by prolonged 

unconsciousness should command h igher  compensation than  a s imi l a r  l o s s  

caused by death. The f a c t  i s  t h a t  t h e  whole of t h i s  branch of t h e  law 

h a s  been s e t t l e d  on what Lord % r i g h t  i n  Rose v. Ford (10) ca l l ed  

' t h e  b a s i s  of convenience r a t h e r  than of logic . '  The law has 

endeavoured t o  avoid two r e s u l t s ,  both of which it considered would 

be undesirable.  The one i s  t h 3 t  a wrongdoer should have t o  pay l a r g e  

sums f o r  d i sab l ing  and nothing f o r  k i l l i n g ;  t h e  o the r  is t h a t  t h e  

l a r g e  sum appropr ia te  t o  t o t a l  disablement should come a s  a windfal l  

t o  t h e  b e n e f i c i a r i e s  of t h e  v i c t im ' s  e s t a t e .  To a r r i v e  a t  a f i a u r e  

which avoids these  two undesirable r e s u l t s  i s  a mat te r  f o r  compromise 

and not  f o r  j u d i c i a l  determination.... I t  would, I th ink ,  be a g r e a t  

76)  (1941) A.C. 157. 
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improvement i f  t h i s  head of damage was abolished and replaced by a 

sho r t  Act of Parliament f i x i n g  a s u i t a b l e  sum which a wrongdoer whose 

a c t  has caused death should pay in.to t h e  e s t a t e  of t h e  dece,se& t'ihile 

t h e  law remains a s  it is, I think it i s  l e s s  l i k e l y  t o  f a l l  i ~ t o  

d i s r e spec t  i f  judges t r e a t  Benham v. Gambling (11) a s  an in junct ion  

t o  s t i c k  t o  a  f ixed  standard than i f  they  s t a r t  revaluing happiness, 

each according t o  h i s  own ideas". 

Since t h e  decision of t h e  House of Lords, t h e  same i s s u e  w a s  

considered by t h e  Court of Appeal i n  Cain v. Wilcock (12). Ln t h a t  

case an award of 2500. 0. 0 f o r  l o s s  of expectat ion of l i f e  f o r  a  c h i l d  

aged 2$ years  was chaLlenned i n  t h a t  no allowance was made f o r  t h e  

tender  years  of t h e  chi ld .  The Court of Appeal held t h a t  •’500. 0. 0 

could not  be resarded a s  o the r  than a moderate award, and dismissed 

t h e  appeal. Willmer L-J .  said,  and I follow t h e  headnote, t h a t  t h e  

Court should not  e n t e r  i n t o  minute calculati .oos i n  cases  of t h i s  

character!  genera l ly  speaking it would be wise t o  s t i c k ,  except i n  

very exceptional  circumstances, t o  t h a t  which may be regarded a s  the 

conventional,  although admit tedly a r t i f i c i a l  f iqure .  

I n  t h e  s t a t e s  of Aust ra l ia ,  except Queensland, t h e  r i g h t  

I t o  claim damaqes f o r  cur ta i lment  of expectat ion of l i f e  has been 

I abolished by l e g i s l a t i o n  (see ,  f o r  example, Administration and Probate 

Act 1958 of Vic tor ia ,  Sect ion 2 9 ( 2 ) ( c ) ( i i i ) ) .  There a r e  two reported 

dec i s ions  of t h e  Supreme Court of Queensland i n  recent  years ,  both 

decided before Navlor v.  Yorkshire E l e c t r i c i t y  Board (13). I n  

G i l l i e s  v. Hunter Douglas Pty. Ltd. 8 Anor. (141, a t  t h e  time of h i s  

death t h e  p l a i n t i f f ' s  former husband was aaed 29 years ,  and they had 

one daughter aged 7 3  years. He was employed a s  a s en io r  salesman on 

a gross  s a l a r y  of •’1,300. 0. 0 pe r  yearg  with t h e  use of h i s  employer's 

c a r ;  he had a secure fu ture .  The Court (Mack, J . )  assessed damaqes 

f o r  l o s s  of expecta t ion  of l i f e  a t  •’750. 0. 0. I n  Smith v. Cupples 

(15), S t ab le  J. assessed damages of •’1,000. 0. 0 under t h e  same head, 

t h e  deceased being a Constable 1st c l a s s  i n  t he  Queensland Pol ice  Force, 

aged 35 years ,  The damages awarded i n  Queensland a r e  t hus  in  excess 

of t he  Aust ra l ian  equiva lent  of t he  conventional sum of •’500. 0.  0 

(11) (1941) A.C. 157. 
(12) (1968) 1 'N.L.R. 1961. 
(13) (1968) A.C. 529. 
(14) (1963) Q.W.N. 1966. 
(15) (1962) 47 Q.W.N. 
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i n  England. 

I now t u r n  t o  t h e  f a c t s  of t h e  present  case. A l l  t h e  

ind ica t ions  are  t h a t  t h e  deceased had before him t h e  prospect  of a 

long and happy l i f e .  He was happily married and wanting a family. 

He loved outdoor spor t ,  he was energe t ic ,  and looking forward t o  

t a k i n g  over t h e  p l an ta t ion ,  which, a p a r t  from t h e  ma te r i a l  qa ins  

which a r e  i r r e l e v a n t  on t h i s  branch o f  t h e  case was c e r t a i n l y  a 

l a r g e  enough venture t o  s a t i s f y  h i s  ambition. I am t o  apply the  

law a s  l a i d  down by t h e  House of Lords, and w h i l s t  t h e  sum awarded 

i n  Naylor v. Yorkshire E l e c t r i c i t v  Board (16) i s  some guidance, 

t h e  quantum of damages must be a r r ived  a t  having regard t o  t h e  very 

d i f f e r e n t  circumstances of t h e  Terr i tory .  In a population of over 2 

mi l l ion  t h e r e  a re  fewer than 60,OW persons of European and As ia t i c  

o r i g i n ,  and t h e i r  incomes a r e  a t  l e a s t  a s  much and i n  many cases  

h igher  than f o r  comparable work i n  Aust ra l ia .  The g r e a t  major i ty  of 

t h e  indigenous people a r e  v i l l a g e r s  engaged i n  subs is tence  ag r i cu l tu re ,  

although more and more a r e  gaining small cash incomes. For those  i n  

t h e  Public  Service o r  p r iva t e  indus t ry ,  t h e  r a t e  of remuneration i s  

only a f r a c t i o n  of t h e  r a t e  f o r  Europeans, Mr. Wood submitted, t h a t  

I should have regard only t o  t h e  circumstances of t h e  deceased a s  an 

e x p a t r i a t e  Austral ian,  and t h a t  t h e  cases  of t h e  v i l l a g e r  and t h e  

n a t i v e  born person i n  employment should be l e f t  f o r  cons idera t ion  

when they  a r i s e .  Mr. White, suhmitted t h a t  I should t ake  a s ing le  

conventional sum f o r  t h e  T e r r i t o r y  and bear ins  i n  mind t h a t  t h e  l eve l  

of incomes f o r  na t ive  born persons i s  increas ing ,  even i f  t h e  s t e p s  

forward a r e  i n  some cases  small,  it should be not  more-than of t h e  

order  of 51,000.00. 

The conclusion I have reached i s  t h a t  i n  a r r i v i n g  a t  a 

reasonable sum whi l s t  I must leave out  of account f o r  t h i s  purpose 

t h e  case of t he  tribesman l i v i n g  i n  h i s  remote va l ley ,  I should t ake  

a s  a monetary standard t h e  range of earn ings  of a l l  people who l i v e  

in  t h e  Te r r i t o ry ,  i r r e s p e c t i v e  of race.  A s  both " soc ia l  pos i t ion  m d  

worldly possessions a r e  . . . . . i r r e l evan t "  ( ~ o r d  Devlin supra) ,  t h e  sum 

I a r r i v e  a t ,  I recognize, . w i l l  then be one appl icable ,  with var?.ati.sr:: 

i n  a small compass, t o  a l l  persons i n  t h e  Te r r i t o ry .  The decease(?. 

716) (1968) A.C. 529. 
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i s  t h u s  not  t o  be t r e a t e d  a s  an Aust ra l ian  and h i s  case judged on 

Aust ra l ian  standards,  but  r a t h e r  a s  one of t h e  more a f f l u e n t  members 

of a  s ing le  community which includes a t  t h e  o the r  end of t h e  mater ia l  

s c a l e  unski l led  workers, who earn much l e s s  than t h e  incomes f o r  

comparable work i n  Aust ra l ia ,  t h e  v i l l a g e r  and t h e  unemployed. The 

need f o r  r e s t r a i n t  i s  shown by t h e  f a c t  t h a t  it is e n t i r e l y  i r r e l e v a n t  

t h a t  t h e  deceased met h i s  death i n  t h i s  case by an accident  which i s  

normally covered by insurance, I consider  t h a t  i n  t h e  present  case  

a  reasonable sum i s  $800.00, f o r  I consider  t h a t  any h igher  sum would 

not ,  i n  t h e  circumstances of t h e  Te r r i t o ry ,  be regarded a s  a  very moder- 

a t e  one. 

Before leaving t h i s  p a r t  of t h e  case, I should r e f e r  t o  Lord 

Devlin 's  suggestion t h a t  Parliament should f i x  a  s u i t a b l e  sum t o  be 

pa id  i n t o  t h e  e s t a t e  of t h e  deceased f o r  t h i s  type of claim. In my 

opinion i n  t h e  circumstances of t h e  T e r r i t o r y  t o  which I have r e fe r r ed ,  

an even s t ronger  case e x i s t s  f o r  such a l e g i s l a t i v e  provision. In 

enact ing t h e  Law Reform (Miscellaneous Provisions)  Ordinance 1967 which 

provides f o r  a  solatium l imi t ed  t o  $600.00 t o  be awarded t o  t h e  parents  

of a  c h i l d  wrongfully k i l h d ,  t h e  T e r r i t o r y  Leg i s l a tu re  has already 

I 
d e a l t  with a s imi l a r  problem. But it is doubtful  whether it was 

Eq;r ,;;r" 

L*,-i n - >i- recognized t h a t  t h e  South Aust ra l ian  S t a t u t e  (Wrongs Acts Amendinq Act 

. ' 1, 1. 
\tad- c- 

of Causes of Action Act, 1940 Sect ion 3(b)). Accordingly whether o r  
CD-n. i:TL 

n o t  Lord Devlin's suggestion i s  adopted i n  t h e  Te r r i t o ry ,  it would seem Si. X;(.i,> 

~LL--, i -, o 

r ' 
' SL~,, &.At,< . 1 ".- p- 

I,+-, ".. - 

- U 

%.- r-.ci,?* t h a t  cons idera t ion  should be given t o  t h e  repea l  o r  wideninq of the 

1940 a s  amended) on which t h e  1967 Ordinance was modelled, was enacte? 

on t h e  very d i f f e r e n t  l ega l  b a s i s  t h a t  t h e  ac t ion  f o r  damaaes f o r  i o s s  

of expecta t ion  of l i f e  had been abolished i n  South Aust ra l ia  ( 8 : rv iva i  

'a cG'y , ,  
provis ions  of t h e  1967 Ordinance a s  i n  South Aust ra l ia  f o r  otherwise 

t h e  pa ren t s  of a deceased ch i ld  w i l l  remain e n t i t l e d  t o  rece ive  both 

t h e  s t a t u t o r y  solat iwn and a l s o  damaqes f o r  l o s s  of expecta t ion  of 

t h e  c h i l d ' s  l i f e ,  whi ls t ,  on t h e  law a s  it now s tands ,  t h e  wife o r  

husband i s  l imi ted  t o  t h e  l a t t e r  claim only i n  r e spec t  of t h e  death 

of a  spouse. 

I t u r n  now t o  t h e  p l a i n t i f f ' s  claim f o r  pecuniary l o s s  i n  

consequence of . . the death of he r  husband. The claim i s  t o  be decided 

upon t h e  same p r i n c i p l e s  a s  a r e  app l i cab le  i n  Enqland, wi th  one 



exception t o  which I s h a l l  immediately r e fe r .  I n  assess ing  damages 

under t h i s  head, t h e  Te r r i t o ry  Ordinance, following t h e  English 

l e g i s l a t i o n ,  provides t h a t  t h e r e  s h a l l  not  be taken i n t o  account sums 

payable under a con t r ac t  of insurance on t h e  death of t h e  deceased, 

e t c .  but  goes f u r t h e r  i n  exempting "any bene f i t  o r  g r a t u i t y  i n  cash 

o r  i n  kind received a s  a r e s u l t  of t h e  death by a person f o r  whose 

bene f i t  t h e  ac t ion  is brought." Law Reform (Miscellaneous Provisions)  

Ordinance (supra)  Sect ion 13. In my opinion, i n  e f f e c t ,  Sect ion 1 3  

i s  t h e  same a s  Sect ion 7 of t he  Law Reform Act, 1936 of New Zealand 

which provided t h a t ,  " in assess ing  damages i n  any ac t ion  under t h e  

P r inc ipa l  Act t h e r e  s h a l l  not be taken i n t o  account any gain whether 

t o  t h e  e s t a t e  of t h e  deceased person o r  t o  any person f o r  whose b e n e f i t  

t h e  ac t ion  i s  brought, t h a t  i s  consequent on t h e  death of t h e  deceased 

personr*. The Supreme Court (Ost le r ,  J.) held t h a t  t h e  words "any 

gain.... t o  any person f o r  whose bene f i t  t h e  ac t ion  i s  brought, t h a t  

i s  consequent on t h e  dea th  of t h e  deceased person" were so wide and 

c l e a r  t h a t  it was impossible t o  hold t h a t  they could have any o the r  

than t h e i r  l i t e r a l  meaning and must have been intended by t h e  

Leg i s l a tu re  t o  inc lude  any ga in  t o  t h e  defendant from t h e  deceased's  

e s t a t e .  Alley v. Buckland (17).  I cons ider  t h a t  t h e  Te r r i t o ry  

provision has t h e  same meaning and consequently not only a r e  t h e  

insurance moneys i r r e l e v a n t ,  b u t  a l s o  t h e  e s t a t e  a c t u a l l y  l e f t  by 

t h e  deceased and any acce l e ra t ion  thereof o r  which he might have 

accumulated had he l i v e d  h i s  l i f e  out,  and t o  which t h e  p la in t j . f f  would 

have probably succeeded. . I  t a k e  t h e  law t o  be  applied from t h e  

following passage which I s h a l l  s e t  out  i n  f u l l  from t h e  judgment of 

t h e  Pr ivy  Council de l ivered  by Viscount S imonin  a s i m i l a r  ac t ion ,  

Nance v. B r i t i s h  Columbia E l e c t r i c  Railway Company Ltd. ( l a ) ,  

on appeal  from t h e  Court o f  Appeal f o r  B r i t i s h  Columbia, t h e  law of 

B r i t i s h  Columbia being t o  t h e  same e f f e c t  a s  t h e  T e r r i t o r y  l e g i s l a t i o n  

wi th  t h e  exception t h a t  a deduction was i n  t h a t  case t o  be made f o r  

t h e  acce l e ra t ion  of t h e  i n t e r e s t  i n  t h e  deceased's  e s t a t e ,  t h e  

re ference  t o  which I s h a l l  t h u s  omit. 



"The claim t o  damages i n  t h e  present  case f a l l s  under two 

sepa ra t e  heads. F i r s t ,  i f  t h e  deceased had not  been k i l l e d ,  but  had 

eked out  t h e  f u l l  span of l i f e  t o  which i n  t h e  absence of t h e  accide!;t 

he could reasonably have looked forward, what sums during t h a t  period 

would he probably have applied ou t  of h i s  income t o  t h e  maintenance of 

h i s  wife and family? Secondly, i n  add i t i on  t o  any sum a r r ived  a t  under 

t h e  f i r s t  head, t h e  case has been argued on t h e  assumption, common t o  

both  p a r t i e s ,  t h a t  according t o  t h e  law of B r i t i s h  Columbia it would 

be proper t o  award a sum represent ing  such por t ion  of any add i t i ona l  

savings which he would o r  might have accumulated during t h e  period f o r  

which, but  f o r  h i s  accident ,  he would have l ived ,  a s  on h i s  death a t  

t h e  end of t h i s  period would probably have accrued t o  h i s  wife and 

family by devolut ion e i t h e r  on h i s  i n t e s t acy  o r  under h i s  w i l l ,  i f  he 

made a w i l l .  

A proper approach t o  these  ques t ions  is, i n  t h e i r  Lordships'  

view, one which t a k e s  i n t o  account and g ives  due weight t o  t h e  

following f ac to r s ;  t h e  eva lua t ion  of some, indeed most, of them can, 

a t  bes t ,  be but  roughly calculated.  

Under t h e  f i r s t  head - indeed, f o r  t h e  purposes of both 

heads - it i s  necessary f i r s t  t o  estimate what was t h e  deceased man's 

expectat ion of l i f e  i f  he had not  been k i l l e d  when he was; ( l e t  t h i s  

be ' x '  years )  and next  what sums during the'se x yea r s  he would probably 

have applied t o  t h e  support of h i s  wife. In f ix ing  x, regard must be 

had not  only t o  h i s  age and bodi ly  hea l th ,  but  t o  t h e  p o s s i b i l i t y  of 

a premature determination of h i s  l i f e  by a l a t e r  accident .  In es t imat ing  

f u t u r e  provision f o r  h i s  wife, t h e  amounts he usual ly  appl ied  i n  t h i s  

way before  h i s  death a r e  obviously re levant ,  and o f t e n  t h e  b e s t  

evidence ava i l ab le ;  though not  conclusive, s ince  i f  he had survived, 

h i s  means might have expanded o r  shrunk, and l i b e r a l i t y  might have 

grown o r  wilted..... Supposing, by t h i s  method, an est imated annual 

sum of $y i s  a r r ived  a t  a s  t h e  sum which would have been applied f o r  

t h e  bene f i t  of t h e  p l a i n t i f f  f o r  x more years, t h e  sum t o  be awarded 

i s  no t  simply Sy, mu l t ip l i ed  by x ,  because t h a t  sum i s  a sum spread 

over a period of yea r s  and must be discounted so a s  t o  a r r i v e  a t  i t s  

equiva lent  i n  t h e  form of a lump sum payable a t  h i s  death a s  damages..... 

a f u r t h e r  allowance must be made f o r  a p o s s i b i l i t y  which might have been 

r ea l i zed  i f  he had no t  been k i l l e d  bu t  had embarked on h i s  a l l o t t e d  

span of x years ,  namely, t h e  p o s s i b i l i t y  t h a t  t h e  wife might have d ied  

before  he did.  And t h e r e  is a f u r t h e r  p o s s i b i l i t y  t o  be allowed f o r  - 
though i n  most cases  it is incapable of evaluat ion - namely, t h e  

p o s s i b i l i t y  t h a t ,  i n  t h e  events  which have a c t u a l l y  happened, t h e  widow 

might remarry, i n  circumstances which would improve h e r  f i nanc ia l  

pos i t ion .  

A f igu re  havina been a r r i v e d  a t  under t h i s  f i r s t  head, t h e r e  

should be added t o  it a f igu re  a r r ived  a t  under t h e  second head. The 

ques t ion  the re  is what add i t i ona l  amount he would probably have saved 

during t h e  x years  i f  he had so long endured, and what pa r t ,  i f  any, 

of  t hese  add i t i ona l  savings h i s  family would have been l i k e l y  t o  inher i t . "  
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More r ecen t ly  t h i s  branch of t h e  law has  been considered by 

t h e  House of Lords i n  Mal le t t  v. McMonaqle (19), on appeal from t h e  

Court of Appeal i n  Northern I re land  and Tavlor v. O'Connor (20). 

I n  view of t h e  l a r g e  income which counsel f o r  t he  p l a i n t i f f  submitted 

t h a t  deceased would probably have earned, and t h e  f a c t s  of Taylor v. 

O'Connor (21), I should r e f e r  t o  t h a t  case. The dec is ion  i s  

conveniently summarized in  t h e  headnote. The respondent 's  husband 

d i ed  i n  1965 a s  a r e s u l t  of a c a r  accident  caused by the  respondent': 

f a u l t .  The deceased was 53 years  old, t he  respondent 52. He was a 

pa r tne r  i n  a firm of  a r c h i t e c t s ,  devoted t o  h i s  work and in  good hea l th .  

I n  1964-5, h i s  earn ings  were •’14,890. 0. 0. I t  was agreed t h a t  d u r i r ~ o  

t h e  next  12 years  h i s  earn inqs  would have been •’21,000. 0. 0 a yazr .  

Taxation l e f t  him about •’7,500. 0. 0. Out of t h a t  h e  would have paid 

•’1,500. 0. 0 back i n t o  t h e  f i rm a s  add i t i ona l  working c a p i t a l .  I t  was 

est imated that,  had h e  l i ved ,  he would have spent •’1,000. 0. 0 a year  on 

himself and •’3,000. 0. 0 i n  ways bene f i c i a l  t o  h i s  wife and daughter 

(who was 18  years  o ld  a t  t h e  time of h i s  death) .  He would have saved 

about •’2,000. 0. 0 per  annum. On a claim by t h e  respondent on behalf 

of h e r s e l f  and he r  daughter  aga ins t  t h e  appel lan t  t h e  t r i a l  judge 

awarded 254,196. 0. 0 damages. It was held t h a t  t h e  sum zr r ived  a t  

by t h e  t r i a l  judge was within t h e  reasonable ranse  of poss ib le  awards 

and should be upheld. The respondent was e n t i t l e d  t o  damages i n  

r e spec t  of l o s s  of he r  dependency and l o s s  of he r  i n t e r e s t  i n  t h e  

savings h e r  husband would have made.  here was a l s o  taken i n t o  account 

i n  diminution a sum of •’10,000. 0. 0 inhe r i t ed  on t h e  death of he r  

husband, which i s  no t  deduct ib le  i n  t h e  Te r r i t o ry ) .  I n  t h i s  case t h e  

damgges i n  r e spec t  of t h e  l o s s  of dependency it was held, should make 

ava i l ab le  t o  h e r  t o  spend each year  a sum f r e e  of t a x  equal t o  t h e  

amount of t he  dependency. The t r i a l  judge adopted a m u l t i p l i e r  of 

12. Lord Reid considered t h i s  on t h e  low s ide ,  Lord Morris considered 

a m u l t i p l i e r  of 10 would no t  have been unreasonably low, bu t  both 

Lord Guest and Viscount Dilhorne considered t h e  m u l t i p l i e r  of 12 not  

excessive.  The po in t s  of law affirmed o r  e s t ab l i shed  in  t h a t  case which 

a r e  r e l evan t  t o  t h e  present  case seem t o  me a s  fol lows I- 

(19) (1969) 2 W.L.R. 767. 
(20) (1970) 2 W,L.R. 472. 
(21) (1970) 2 W.L.R. 472. 
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( 1 )  The ma t t e r s  involved i n  assess ing  damages a r e  i n  some deqree 

speculat ive.  

A s  Lord Reid sa id  "The general  p r i n c i p l e  i s  not i n  doubt. 

They ( t h e  defendants)  a r e  e n t i t l e d  t o  such a sum a s  w i l l  make qood t o  

them t h e  f i n a n c i a l  l o s s  which they  have suf fered  and w i l l  s u f f e r  a s  3 

r e s u l t  of t h e  death. But fu tu re  l o s s  is necessa r i l y  conjec tura l .  I f  

a l l  had gone well t h e  husband would have earned very l a r g e  sums f o r  a  

long period so t h a t  he could have maintained them a t  l e a s t  a t  t h e i r  

s tandard of l i v i n g  a t  t h e  time of h i s  death and made o the r  provision 

f o r  t h e i r  fu ture .  But a l l  might not  have gone well .  Any of them 

might have died prematmely, he might not  have been able  t o  earn these  

sums and o the r  misfortunes might have occurred: so allowance must be 

made f o r  th is . "  a t  page 474. 

An added mat ter  i n  t h e  present  case is whether t he  p l a i n t i f f  

would have had chi ldren;  i f  so, it would have e f f e c t e d  t h e  bene f i t  she 

would have received. 

(2 )  Having ar r ived  a t  a  f i gu re  f o r  t h e  deceased's  l o s t  earnings,  and 

t h e  pecuniary b e n e f i t  which t h e  p l a i n t i f f  probably would have derived 

therefrom a s  an annual sum, t h e  f i n a l  s tage  i n  t h e  ca l cu la t ion  i s  t o  

choose t h e  appropriate  m u l t i p l i e r  which, when appl ied  t o  t h a t  annual 

sum, g ives  t h e  amount of damages as a lump sum (pe r  Lord Pearson a t  

pages 386-7). The se l ec t ion  of t h e  m u l t i p l i e r ,  which i s  necessar i ly  

l e s s  than t h e  number of years '  l o s s  of dependency, involves two 

sepa ra t e  ma t t e r s  - " the  present  value of t h e  s e r i e s  of fu tu re  payments, 

and t h e  discounting of t h a t  present  value t o  al low f o r  t he  f a c t  t h a t  

t h e  person receiving the  damages might never have enjoyed t h e  whole 

of t he  bene f i t  of t h e  dependency. I t  i s  q u i t e  unnecessary i n  t h e  

ord inary  case t o  dea l  with these matters separately".  p e r  Lord Reid 

a t  p. 475. Further, a c t u a r i a l  t a b l e s  o r  a c t u a r i a l  evidence clenerslly 

should not  be used a s  t h e  primary b a s i s  of assessment. "There are  

t o o  many var iab les ,  and the re  a r e  t o o  many con jec tu ra l  dec is ions  t o  

be made before  se l ec t ing  the  t a b l e s  t o  be  used....." per  Lord Pearson 

a t  page 487. See a l s o  per Lord Reid a t  pase 475 and Lord Morris a t  

page 481. "In my opinion, t h e  m u l t i p l i e r  i s  intended t o  provide i n  

a  rough measure,adequate compensation f o r  t h e  l o s s  sustained.  No 
% 
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p rec i se  method can be expected. I t  i s  wel l  hal.lowed i n  p rac t i ce  and 

.depends i n  some measure on t h e  e x p e r t i s e  of judges accustomed t o  t r y  

t h e s e  cases". pe r  Lord Guest a t  page 482. 

(3)  Where the  f a c t s  a re  spec ia l  and t h e  claim necessa r i l y  a high one, 

ma t t e r s  such a s  income t a x  requi re  spec i a l  considerat ion.  In the  

normal case, f o r  example, where a widow rece ives  say •’8,000,. 0. 0 a s  

damages, and inves t s  i n  and rece ives  dividends, she w i i l  pay very 

l i t t l e  income t ax ,  and t h a t  element can be disregarded bu t  where t h e  

award i s  high ( a s  i n  Tavlor v. O'Connor) (supra)  it i s  a spec i a l  

f a c t o r  which should be taken i n t o  account (pe r  Lord Pearson a t  paae 

489, per  Lord Morris a t  page 480.) 

(4.) The p o s s i b i l i t i e s  of i n f l a t i o n  a r e  not  t o  be ignored, but  f o u r  

of t h e  Law Lords conceded t h a t  such a cons idera t ion  was no t  a v a l i d  

reason f o r  increasing t h e  m u l t i p l i e r  (Lord Morris, Lord Guest, Viscount 

Dilhorne, Lord Pearson). Lord Pearson took t h e  view t h a t  t h e  sum of 

damages should be assessed on t h e  b a s i s  t h a t  it w i l l  be inves ted  with 

a view t o  c a p i t a l  apprec ia t ion ,  and t h e  p re fe rab le  way t o  t ake  i n f l a -  

t i ona ry  t r ends  i n t o  account was t o  increase  t h e  annual sum fo r los s  of 

dependency, a s  d id  Lord Guest ( a t  page 482). 

In t h e  present  case, both counsel submitted t h a t  I should 

a t  t h e  o u t s e t  a s se s s  t he  l o s s  of dependency f o r  t h e  period,  v iz .  17 

months up t o  20th March 1969 when the  deceased's  con t r ac t  would have 

expired. There a r e  two ways of looking a t  t h e  p a r t i e s '  f i n a n c i a l .  

arrangements. M r .  Wood submitted t h a t  t h e  deceased provided t h e  

p l a i n t i f f  with a home f o r  which he paid t h e  r e n t ,  and a l s o  he r  food 

and c lo th ing  f o r  which he a l s o  paid, and t h u s  enabled h e r  t o  save t h e  

whole of he r  sa lary .  Her dependency on t h i s  b a s i s  was t h u s  t h e  

amount of t h e  r e n t  ($25.00) and one ha l f  of t h e  o the r  expenses, v iz .  

about $70.00 pe r  month, and allowing f o r  o t h e r  i n c i d e n t a l  expenses 

including e l e c t r i c i t y ,  would amount t o  about $120.00 pe r  month. 

Mr. White, however, submitted t h a t  t h e  t r u e  f i n a n c i a l  arranaements 

between t h e  p l a i n t i f f  and h e r  husband were s i m i l a r  t o  those  found 

by Devlin J. a s  he then was, i n  Burgess v. Florence Niqhtinaale 

Hospi ta l  (22). I n  t h a t  case the  p l a i n t i f f  and h i s  wife were profes.=Cob-:l 

722) (1955) 1 R.8. 349. 
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dancing pa r tne r s  before and a f t e r  t h e i r  marriage. Thei r  j o i n t  f e e s  

were pa id  t o  t h e  husband i n  cash, which was paid i n t o  a drawer and 

e i t h e r  of them took from t h e  drawer whatever money was necessary f o r  

any p a r t i c u l a r  purpose. I n  a claim by t h e  husband under t h e  Fa ta l  

Accidents Act fo r ,  i n t e r  a l i a ,  t h e  l o s s  of h i s  wife, who died a s  a 

r e s u l t  of t h e  negligence of a surgeon, both a s  a dancing pa r tne r  and 

f o r  t h e  l o s s  of he r  cont r ibut ion  t o  t h e i r  j o i n t  expenses, it was he ld  

t h a t  when a husband and wife with e i t h e r  separa te  incomes o r  a j o i n t  

income were l i v i n g  toge the r  and sharing t h e i r  expenses and in  conseq- 

uence of t h a t  f a c t  t h e i r  j o i n t  l i v i n g  expenses were l e s s  than t w i m  

t h e  expenses of each one l i v i n g  separa te ly ,  then each, by t h e  f ~ s t  oE 

sharing,  was conferr ing a bene f i t  on t h e  o the r  which arose  from thi; 

r e l a t i o n s h i p  of husband and wife, and was the re fo re  recoverable by Lt.e 

husband under t h e  Act. Devlin J. s a i d  t h a t  " i f  t h e  pos i t i on  had bee? 

reversed,  and it had been t h e  wife who was suing by reason of t he  

dea th  of he r  husband, no one would havs thought of contending that  

a t  l e a s t  a ha l f  was not  paid by t h e  husband", ( a t  page 362). What I 

understand H i s  Lordship t o  be saying i s  t h a t  t h e  w i f e ' s  dependency i s  

one ha l f  of t h e  expenses a t t r i b u t a b l e  t o  h e r  support. Yow i n  the  

present  case, t h e  husband and wife were each earn ing  approximately 

t h e  same amount, they  had a j o i n t  account, i n t o  which t h e i r  money was 

paid,  and they  were running t h e  farm i n  equal par tnersh ip .  Accordingly, 

I cons ider  t h a t  both were cont r ibut ing  t o  the  j o i n t  l i v i n q  expenses, 

I considered whether it would be convenient t o  t a k e  a l s o  i n t o  account 

over  t h i s  period t h a t  t h e  deceased was cont r ibut ing  one h a l f  of h i s  

savings,  which t h e  p l a i n t i f f  a l s o  l o s t ,  bu t  it seems preferable  t o  

cons ider  t hese  i n  r e l a t i o n  t o  t he  purpose which deceased had i n  mind, 

viz .  a s  c a p i t a l  f o r  t h e  p lanta t ion .  Taking t h e  approximate j o i n t  

expenses a t  9190.00 per  month, t h e  w i f e ' s  l o s s  of dependency i s  one 

h a l f  of he r  expenses o r  near ly  850.00 pe r  month, so t h a t  over t h i s  

period t h e  l o s s  of bene f i t  i s  only about $600.00, o r  perhaps a l i t t l e  

more per  year. 

The s u b s t a n t i a l  l o s s  i s  t h a t  incurred by t h e  p l a i n t i f f  f o r  

t h e  period a f t e r  t h e  deceased's  con t r ac t  ha2 expired. I was impressed 

by t h e  p l a i n t i f f  and Mr. Neil McLean, and accept  t h e i r  evidence 
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supported a s  it is by t h e  deceased's  l e t t e r  i n  t h i s  respec t ,  t h a t  t h e  

deceased intended then t o  r e tu rn  t o  Aust ra l ia  and work on tho  banana 

p lanta t ion .  There i s  no admissible evidence a s  t o  any in t en t ion  by 

h i s  mother t o  g ive  him t h e  p l an ta t ion  but  i f  t h e r e  had been such 

evidence, I would not have been j u s t i f i e d  i n  drawing t h e  inference  

t h a t  t h e  deceased would have accepted t h e  g i f t .  I t  i s  t r u e  t h a t  h i s  

f a t h e r  s a id  t h a t  f o r  h i s  son Bruce and h i s  daughter J enn i f e r ,  he had 

both the  house and the  blocks of land but t h e  deceased seems t o  have 

been of independent mind, f o r  he contemplated purchasing h i s  u n c l e ' s  

share and coming t o  some f i n a n c i a l  arrangement with Bruce and Jenni fer .  

I consider  t h a t  t h i s  i s  t h e  b a s i s  on which I should approach t h e  case. 

This  would have l e f t  h i s  pa ren t s  independent of him a l s o  f o r  income. 

When I come t o  ca l cu la t e  h i s  fu tu re  earnings,  I have only t h e  

o r a l  evidence of Mr. McLean. I consider  t h a t  he was-a witness of pa tent  

honesty. But I can accept  h i s  assessment of t he  income t o  be derived 

from t h e  p lanta t ion  only with some reserva t ion ,  i n  t h e  absence of 

f i n a n c i a l  records and of any evidence a s  t o  t h e  s t a b i l i t y  o r  otherwise 

and t h e  prospeckof  banana growing a s  an industry,  and a s  t o  t h e  

s ign i f i cance  t o  be given t o  accounting items, such a s  deprec ia t ion ,  which 

may not  need t o  be taken i n t o  account by p r a c t i c a l  men who accept  a 

round f igu re  of $470.00 per  acre  a s  t h e  annual income, but  which may 

wel l  be appl icable  over  a l a r g e  planted a rea  of 63 acres .  This  case 

i s  d i f f e r e n t  a l so  from t h a t  of Taylor v. O'Connor (supra)  f o r  i n  t h a t  

case t h e  p l a i n t i f f ' s  husband had an e s t ab l i shed  p r a c t i c e  a s  an a r c h i t e c t .  

I n  t h i s  case the  prospect  was one f o r  t h e  fu ture .  I am prepared t o  

assume, a s  both t h e  p l a i n t i f f  and h i s  f a t h e r  obviously did,  t h a t  t h e  

p l a i n t i f f  had enough knowledge of banana srovrins, bu t  t h e r e  was no 

evidence t h a t  he had any experience. To es t imate  h i s  ea rn ins s  i n  t h e  

f u t u r e  inev i t ab ly  involves much speculat ion.  I t  i s  use fu l  t o  t ake  

some specimen c a l c u l a t i o n s  If t h e  p l a i n t i f f ' s  husband had adhered t o  

h i s  plan of f i r s t  tak ing  over Pinkstones '  l e a s e  of ac re s  t h a t  would 

have given him an income of approximately $3,000.00 per  annum. He 

had s u f f i c i e n t  c a p i t a l  f o r  t h i s  and t o  b u i l d  a house. I f  he had then 

taken over h i s  f a t h e r ' s  a rea  of %- a c r e s  and t h e  family l ea se  of 5;- 

ac res  h i s  add i t i ona l  income would have been $7,050.00, o r  about $10,00.7. 

i n  all. The t a x  on t h i s  income is $3,500.00 approximately, leaving a 
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balance of $6,500.00. From t h i s  he could have made annual ins ta lments  

of  $3,000.00 f o r  t h e  purchase of t h e  p l an ta t ion  and l e f t  a balance 

f o r  himself and h i s  family of $3,500.00. I f  t h e  annual income i s  taken 

a t  much l e s s  than t h e  f a t h e r ' s  es t imate ,  and t h e  maximum income t o  

be derived from t h e  p lanta t ion  i s  taken a s  $20,000.00, t h e  sum l e f t  

a f t e r  t a x  i s  about 810,000.00, which would have enabled annual 

ins ta lments  of $4,000.00 t o  be made, and a balance f o r  deceased and 

h i s  family of $6,000.00. The t o t a l  per iod  over which he would have 

earned an income from the  p lanta t ion ,  I consider  would be 30 years ,  

when he would have a t t a i n e d  60 yea r s?  h i s  income would then have been 

derived from t h e  p l an ta t ion  a s  an investment. From t h e  f i n u r e s  quoted 

i n  Taylor v. O'Connor (supra)  t h e  deceased's  expecta t ion  of l i f e  

would have exceeded 30 years, a s  would t h e  p l a i n t i f f ' s .  But t h e  

gradual  growth of h i s  income over h i s  working l i f e  i s  s o  much a mat te r  
? .  

of  specula t ion  t h a t  it almost reaches t h e  s t age  of an absence of 

evidence. On t h e  p r o b a b i l i t i e s ,  I cons ider  t h a t  deceased's  n e t  annual 

earnings, a f t e r  deduction of payments f o r  t h e  p l an ta t ion ,  would reach 

$3,500.00 f o r  t he  f i r s t  10 years, and t h e r e a f t e r  $6,000.00. There 

i s  no evidence whatever a s  t o  h i s  personal  expenditure,  b u t  from t h e  

sums saved i n  Por t  Moresby, I would i n f e r  t h a t  he had no expensive 

t a s k s  o r  hobbies. Takina a proport ion of  1/3 a t t r i b u t a b l e  t o  himself ,  

h i s  wife and family would have had t h e  b e n e f i t  of $2,200.00 pe r  annum 

over  t h e  f i r s t  t en  years  and t h e r e a f t e r  $4,000.00. The wi fe ' s  l o s s  

of b e n e f i t  would then depend on whether they  had chi ldren.  But on 

t h e  whole whi ls t  I am s a t i s f i e d  t h a t  t h e  evidence is s u f f i c i e n t  f o r  

me t o  f ind  t h a t  t h e  average annual  sum l o s t  by t h e  p l a i n t i f f  from 

h e r  husband's earn ings  f o r  h e r  maintenance over t h e  d n o k  period would 

amount t o  $1,500.00 per  year ,  including an allowance f o r  income t a x ,  

t h e  ca l cu la t ion  i s  so much i n  t h e  realm of speculat ion,  I am not  

s a t i s f i e d  t h a t  t h e  l o s s  would exceed t h a t  sum. 

The next  s t e p  i s  t o  choose t h e  mul t ip l i e r .  I f ind  he lp fu l  

upon t h i s  po in t  a passage from t h e  speech of Lord Diplock i n  Mal l e t t  vJ: 

McMonaqle (supra)  a t  page 773. 

"The s t a r t i n g  poin t  i n  any es t imate  of t h e  number of years  

t h a t  a dependency would have endured i s  t h e  number of years  between 

t h e  da te  of t h e  deceased's  death and t h a t  a t  which he would have 
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reached normal r e t i r i n g  age. That f a l l s  t o  be reduced t o  t ake  

account of t h e  chance, not only t h a t  he might not  have l i ved  u n t i l  

r e t i r i n g  age, but a l s o  t h e  chance t h a t  by i l l n e s s  o r  i n j u r y  he rniqht 

have been d isabled  from ga in fu l  occupation, The former r i s k  can be 

ca l cu la t ed  from ava i l ab le  a c t u a r i a l  t a b l e s .  The l a t t e r  cannot. There 

i s  a l s o  t h e  chance t h a t  t h e  widow may d i e  be fo re  t h e  deceased would 

have reached t h e  normal r e t i r i n g  age (which can be ca lcula ted  from 

a c t u a r i a l  t a b l e s )  o r  t h a t  she may remarry and thus  rep lace  her  dependency 

from some o the r  source which would not  have been ava i l ab le  t o  he r  had 

h e r  husband lived. The prospects  of remarriage may be a f f ec t ed  by t h e  

amount of t h e  award of damages. But i n  so f a r  a s  t h e  chances t h a t  

death o r  i ncapac i t a t ing  i l l n e s s  o r  i n j u r y  would br ing  t h e  dependency t o  

an end increase  . in  l a t e r  years  when, from t h e  nature of t h e  a r i t hme t i ca l  

ca l cu la t ion  t h e i r  e f f e c t  upon the  p re sen t  c a p i t a l  value of t h e  annual 

dependency diminishes, a small allowance f o r  them may be s u f f i c i e n t  

where t h e  deceased and h i s  widow were young and i n  good h e a l t h  a t  t h e  

d a t e  of his death. S imi l a r ly  even i n  t h e  case o f  a young widow t h e  

prospect  of remarriage may be thought t o  be reduced by t h e  exis tence  

of severa l  young chi ldren  t o  a poin t  a t  which l i t t l e  account need be 

taken of t h i s  f ac to r .  I n  cases  such a s  t h e  present  where t h e  deceased 

was aged 25 and h i s  widow about t he  same age, cour ts  have not inf requent ly  

awarded 16 years '  purchase of t h e  dependency. I t  i s  seldom t h a t  t h i s  

number of years '  purchase i s  exceeded." 

The deceased was still i n  h i s  l a t e  twenties ,  although t h e  

p l a i n t i f f  was older .  Allowance i s  t o  be made f o r  t h e  prospects  of 

remarriask. The p l a i n t i f f ' s  evidence on t h i s  mat te r  was t h a t  she 

had no thought of remarriage. She had been a widow f o r  t h r e e  years ,  

and she had no p a r t i c u l a r  f r iends .  She i s  now 36. Whilst  t h e  prospects 

t o  be considered a r e  of a remarriage improving h e r  f i n a n c i a l  pos i t i on ,  

h e r  prospects  may be increased by t h e  award of damages. On t h e  whole 

I have decided t h a t  I should t ake  a m u l t i p l i e r  of 14, s o  t h a t  f o r  t h e  

l o s s  of dependency t h e  sum t o  be awarded i s  %1,500.00 mul t ip l i ed  by 

14, which is $21,000.00. 

Next t h e  l o s s  of h e r  husband's savings i s  t o  be taken i n t o  

account. I am s a t i s f i e d  t h a t  h i s  earn ings  would have been s u f f i c i e n t  

t o  have enabled him t o  purchase t h e  p l an ta t ion  over t h e  period of h i s  

working l i f e  by annual instalments ,  e i t h e r  a t  t h e  f u l l  p r i c e  o r  a t  a 

reduced p r i c e  which having regard t o  t h e  na tu ra l  f e e l i n g s  of h i s  

parents ,  towards him, is the  more l i k e l y .  But I am not  s a t i s f i e d  

t h a t  t h e  evidence i s  s u f f i c i e n t  f o r  me t o  f ind  t h a t  t h e  savings would 

exceed t h e  value of t h e  p l an ta t ion ,  which I s h a l l  t ake  a s  %60,000.M3, 



i t s  s a l e  price.  Whether t h e  deceased could have planted more ac re s  

i n  addi t ion  t o  working t h e  63 acres  a l ready planted,  t h e  evidence i n  

my opinion, i s  not s u f f i c i e n t  f o r  me t o  say. What proport ion of t h e  

savings i s  t o  be allowed t o  t h e  p l a i n t i f f  must a l s o  t o  some extent  be 

based on con.jecture. The p l a i n t i f f  may have predeceased he r  husband, 

o r  may have had chi ldren  t o  whom he r  husband may have l e f t  it e n t i r e l y  

o r  a s  t o  a moiety o r  t h e  p l a i n t i f f  may have i n h e r i t e d  it wholly. 

On t h e  whole I would assess  her  l o s s  of savings a s  t h e  1/3 she would 

have received on i n t e s t a c y  viz.  $20,000.00. 

The t o t a l  award f o r  l o s s  of pecuniary bene f i t  i s  t he re fo re  

$41,000.00. I have followed t h e  course taken by Lord Morris i n  

Tavlor v. O'Connor ( supra) ,  and checked t h e  sum I have a r r ived  a t  

a s a i n s t  t h e  bas i c  f a c t s  of t h i s  case inc luding  both t h e  probable hiah 

income t o  be earned by t h e  deceased and t h e  f a c t  t h a t  h i s  ca ree r  on 

t h e  land l a y  un t r i ed  i n  t h e  fu tu re ,  and t h e  r e s u l t  seems t o  me a 

reasonable one. There a r e  t o  be added $800.00 f o r  l o s s  of expectat ion 

of l i f e  and $100.00 f o r  funera l  expenses, making my assessment of t h e  

t o t a l  award of damaaes, $41,900.00. 

S o l i c i t o r  f o r  t h e  P l a i n t i f f  : J.K. Snith. 
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