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I N  THE SUPREME COURT 

OF THE TERRITORY OF 

PAPUA AND NEW GUINEA 

COW: PRENTICE, J. 

Oct 6, 7,  8, 
9, 12, 13,  
14, 1 9 ,  20 
and 22. 

PT. MOKESBY 

Pren t ice ,  J. 

THE QUEEN 

v. 
I-Mk iMANGA AND 16 OTHERS 

JUDGMENT - 19 th  October 1970 

Tunke Wantina, t h e  boss-boi,  of an Okapa labouring 
l i n e  a t  Doa P l an t a t i on  died between 4.00 a.m. and 5.15 a.m. 

approximately on t h e  morning of 1 1 t h  March, 1970. The evidence 

of Doctor Wilkey e s t a b l i s h e s  t h a t  he d ied  from i n j u r i e s  i n -  

f l i c t e d  t o  h i s  neck by axe o r  bush k n i f e  blow. A f u r t h e r  very 

severe  i n j u r y  which smashed t h e  s k u l l  and exposed t h e  b ra in  was 

i n f l i c t e d  on t h e  deceased 's  forehead a t  t h e  p o i n t  of dea th  u r  

s h o r t l y  t h e r e a f t e r .  The i n j u r i e s  were i n f l i c t e d  while t h e  do- 

ceased l a y  wounded with  f o u r  o t h e r  Okapa men i n  t h e  p l a n t a t i o n  
hosp i t a l .  He was c l e a r l y  murdered. The p r e s e n t  seventeen 

accused a r e  j o i n t l y  charged with  h i s  w i l f u l  murder. On t h e  
previous  evening a d i s p u t e  a rose  over two r i c e  r a t i o n s .  Two 

T a r i  men were k i l l e d  (presumably by t h e  Okapa l i n e ) ,  a s  a r e -  

s u l t .  La te r  i n  t h e  evening a T a r i  l i n e  became involved i n  

a t t a c k s  upon an Okapa l i n e .  The Okapas were besieged i n  t h e i r  

s leep ing  qua r t e r s .  The p l a n t a t i o n  overseers  t r i e d  t o  r e scue  

t h e  besieged Okapas. The Ta r i s  armed with bows and arrows made 
repeated f u r i o u s  a t t a c k s  upon t h e  Okapas both a s  they were be- 

i n g  go t  i n t o ,  and whi le  they were i n  one of t h e  two landrovers  
which were brought t o  t h e  labour  compound by t h e  overseers .  
The overseers  f i n a l l y  succeeded i n  d r i v i n g  of f  a landrover  wi th  

seven Okapas aboard. These seven Okapa men were taken away t o  

t h e  Doa P l a n t a t i o n  h o s p i t a l  bu i ld ing  some one q u a r t e r  t o  one 
ha l f  a mile  away. On a r r i v a l  a t  t h e  hosp i t a l  two' of t h e  Okapas 

were seen t o  be dead and t h e i r  bodies were locked away. A s  
t h e s e  men had a l l  made t h e i r  own way t o  t h e  landrover ,  p l a i n l y  
two of them were k i l l e d  whi le  i n  t h e  landrover .  The remaining 
f i v e  men, one of whom appeared t o  be then f a t a l l y  wounded 
(evidence e s t a b l i s h e s  he was no t  ~ u n k e )  were bandaged and l e f t  
a lone i n  t he  h o s p i t a l .  Thereaf te r  t h e s e  remaining f i v e  Okapa 
men were a t tacked  i n  t h e  h o s p i t a l  and f u r t h e r  wounds were i n -  

f l i c t e d  on them, t h r e e  of them ( inc lud ing  Tunke) werb found 

a f t e r  5.00 a.m.,to be dead.  One of t h e  f i v e  who surv ived  
gave evidence a t  t h e  t r i a l .  

Evidence was given by t h r e e  p l a n t a t i o n  overseers ,  by 
Doctor Wilkey, two in spec to r s  and a cadet  o f f i c e r  of p o l i c e ,  



1970 - two i n t e r p r e t e r s  and t h e  abovementioned Okapa su rv ivo r  of t h o s e  

The Queen wounded men l e f t  i n  Doa h o s p i t a l .  A g r e a t  d e a l  of t ime was 
v. Hame taken i n  mounting an a t t a c k  on t h e  p o l i c e  evidence wi th  a  view 
Manga and t o  chal lenging t h e  vo lun t a r ines s  of c e r t a i n  confess iona l  evi-  16 o t h e r s  

dence. During t h e  t r i a l ,  and before  t h e  examination i n  chief  
Pren t ice , J .o f  Inspec tor  Hodder, t he  p r i n c i p a l  i n v e s t i g a t i n g  o f f i c e r ,  had 

go t  very f a r  under way, t h i s  chal lenge was e x p l i c i t l y  abandoned 
by defence counsel ,  The v e r a c i t y  of a l l  evidence given was i n  
t h e  upshot unchallenged; though t h e  oppor tun i t i e s  f o r  and 
accuracy of observat ion,  and t h e  remembrance o f ,  t h e  Okapa 
su rv ivo r  Piangare Wara were questioned. No evidence was given 

nor s ta tement  made by any of t h e  accused, and no witnesses  were 
c a l l e d  on t h e i r  beha l f .  

The evidence does no t  e s t a b l i s h  who t h e  person was 

who d e a l t  Tunke t h e  blow o r  blows from which he d ied .  

The Crown case  a g a i n s t  t h e  seventeen accused must 
r e l y  e i t h e r  on t h e i r  being persons who - 

d id  o r  omitted a c t s  f o r  t h e  purpose of enabl ing 
o r  a id ing  another  o r  o t h e r s  t o  murder Tunke; o r  

a ided another  person o r  persons  t o  murder Tunke; 
o r  

formed a  common i n t e n t i o n  t o  p rosecu te  an unlaw- 
f u l  purpose i n  conjunct ion wi th  one another ;  and 

i n  t h e  prosecu t ion  of t h a t  purpose an of fence  
(namely t h e  murder of ~ u n k e )  was committed, t h a t  

o f fence  being of such a  n a t u r e  t h a t  i t s  commis- 
s i on  was a  probable  consequence of t h e  prosecu- 
t i o n  of t h a t  purpose. 

The quest ion of whether t h e  connection of a  person 
wi th  a  crime was such a s  t o  b r i n g  him wi th in  Sec. 7 (being (1 )  

and (2 )  above) o r  Sec. 8 (being ( 3 )  above) of t h e  Code i s  a  

j u ry  quest ion.  

Mlhen questioned a t  t h e  f a c t o r y  compound by p o l i c e  
o f f i c e r s  on 1 1 t h  March, each of t h e  accused made a  s ta tement .  
Each s ta tement  i s  i n  evidence wi th  t h e  except ion of t h a t  made 
by Harne Manga which may no t  be rendered admiss ib le  a s  t h e  H u r i  
i n t e r p r e t e r  who apparen t ly  ac ted  i n  i t s  compila t ion cannot now 

, be  loca t ed  and t h e  s ta tement  without t h a t  connecting l i n k  
would be hearsay.  The s ta tements  of t h e  o t h e r  accused r e l a t e d  

f i r s t l y  t o  t h a t  T a r i  a t t a c k  on t h e  Okapas which was i n t e r r u p t e d  
by the  a r r i v a l  and i n t e r v e n t i o n  of t h e  Dutch overseers ,  and 

secondly t o  t h e  a t tendance  of t h e  p a r t i c u l a r  accused (it  i s  



s a i d  by t h e  Crown) a t  t h e  h o s p i t a l  where t h e  f a t a l  a t t a c k  on 
Tunke occurred .  Each of  t h e  accused (excep t  ~ a m e )  t h e r e i n  ad- 
mits going i n t o  t h e  h o s p i t a l  t h a t  e a r l y  morning and e i t h e r  

f i r i n g  arrows a t ,  ax ing,  o r  h i t t i n g  w i t h  canes ,one  o r  o t h e r  of 
t h e  wounded men t h e n  l y i n g  i n s i d e .  

I n  some c i rcumstances  what was done is a  u s e f u l  gu ide  
t o  what i t  was in tended  t o  do (R.  v. Wendo and Others  (1)  t h e  

judgment of Ollerenshaw, J . ) .  From t h e  evidence  i n  p a r t i c u l a r  
of t h e  geograph ica l  s e t t i n g  of t h e  i n c i d e n t s  of t h a t  n i g h t ,  
t h e  account  of t h e  a t t a c k s  made e a r l i e r  i n  t h e  n i g h t  a t  t h e  
f a c t o r y  compound on t h e  Okapa men, t h e  ev idence  of t h e  over-  
s e e r s  and o t h e r s  a s  t o  what was a c t u a l l y  done a t  t h e  h o s p i t a l  
and from t h e  two s i g h t i n g s  over  a  p e r i o d  of a  l i t t l e  over  h a l f  

an  hour of men i n  t h e  v i c i n i t y  of t h e  h o s p i t a l  by M r .  Van 

S l o o t e n  - numbering s i x  i n  a l l ,  and from t h e  i d e n t i f i c a t i o n  and 
admiss ion t o  I n s p e c t o r  Banono and t o  Cadet O f f i c e r  Char les  

l a t e r  i n  t h a t  morning ( t o  which I s h a l l  r e f e r  l a t e r ) ;  I am 
s a t i s f i e d  beyond any r e a s o n a b l e  doubt  t h a t  a  number of T a r i  men 
formed t h e  common i n t e n t i o n  of going t o g e t h e r  t o  t h e  h o s p i t a l  
and of f u r t h e r  a t t a c k i n g  t h e  wounded Okapas t h e r e i n  w i t h  a  view 
t o  k i l l i n g  some o r  a l l  of  them and t h a t  t h e y  went t o g e t h e r  t o  
t h e  h o s p i t a l  and proceeded t o  c a r r y  o u t  t h a t  i n t e n t i o n .  From 

each of t h e  s i x t e e n  i n d i v i d u a l  s t a t e m e n t s  r e a d  i n d i v i d u a l l y  i n  
a s s o c i a t i o n  w i t h  t h e  evidence  o t h e r  t h a n  t h a t  of h i s  f e l l o w  
accused$' s t a t e m e n t s  I am s a t i s f i e d  beyond r e a s o n a b l e  doubt  
t h a t  I may and I do draw an i n f e r e n c e  t o  t h e  same e f f e c t  
a g a i n s t  each of t h e  accused excep t  Hame. A s e r i e s  of s t a t e -  

ments from each of t h e  accused Hame, Teraba,  Wildeba, Are, 
Gowai, P i r u ,  Labu, Kojuba, Goarima, Ibago and Manga was p u t  i n  
ev idence  from which an i n t e n t i o n  i n  each c a s e  appears  - an 
i n t e n t i o n  t o  k i l l  i n  company. I am s a t i s f i e d  beyond r e a s o n a b l e  

doub t  t h a t  I may draw and I do draw t h e  i n f e r e n c e  from each of 
t h e s e  i n d i v i d u a l  s t a t e m e n t s  a l s o ,  a g a i n s t  each of t h e  i n d i v i -  

d u a l s  r e s p e c t i v e l y  concerned t h a t  such a  common i n t e n t i o n  among 
a  group of men was formed. 

Defence counsex have urged upon me t h e  p o s s i b i l i t y  
t h a t  t h e r e  were s e v e r a l  p a r t i e s ,  o r  many i n d i v i d u a l s  independ- 

e n t l y ,  r a i d i n g  t h e  Doa h o s p i t a l  t h a t  n i g h t .  It i s  s a i d  t h i s  

p o s s i b i l i t y  a r i s e s  upon a  s c r u t i n y  of Mr. Van S l o o t e n ' s  e v i -  
dence ,  from t h e  f a c t  i h a t  he i n i t i a l l y  saw two men i n  t h e  
v i c i n i t y  and a f t e r  h e a r i n g  screams,  t h a t  h e  d i s c o v e r e d  t h e  
massacre  and q u i c k l y  r e p o r t e d  t o  h i s  s e n i o r s ,  t h a t  he t h e n  

( 1 )  1963 P. and N.G.L.R. 217 a t  p. 239 



waited o u t s i d e  t h e  h o s p i t a l  f o r  h a l f  an  hour u n t i l  Mr. U i t e r -  

wyck a r r i v e d ;  t h a t  t h e n  excus ing  h imsel f  he  went some f i f t y  
y a r d s  t o  t h e  manager's house t o  t h e  t o i l e t  and t h a t  w h i l e  t h e r e  

he  heard a  chopping sound ( n o t  a p p a r e n t l y  heard by M r .  U i t e r -  
wyck) from t h e  d i r e c t i o n  of  t h e  h o s p i t a l  and t h a t  a  l i t t l e  
l a t e r  he  saw f o u r  men i n  w h i t e  l a p - l a p s  running towards a n o t h e r  

group of T a r i  h u t s  which a r e  nearby b u t  on a  c o u r s e  which could  
be t aken  by men proceeding from t h e  h o s p i t a l  t o  t h e  f a c t o r y  
compound. I f  t h e  sounds of  chopping,  M r .  Van S l o o t e n  s a i d  t h a t  
he  heard ,  r e l a t e d  t o  t h e  p r e s e n c e  of f u r t h e r  men i n  t h e  hosp i -  
t a l  t h i s  would i n d i c a t e  t h a t  r a i d e r s  were p r e s e n t  i n  t h e  v i c i -  
n i t y  of t h e  h o s p i t a l  from 5.15 a.m. t h e  t i m e  of t h e  screaming 
f o r  something under  t h r e e  q u a r t e r s  of an hour.  Taking i n t o  
account  t h e  f a c t  t h a t  t h i s  i n c i d e n t  happened a t  t h e  h o s p i t a l  a  
compara t ive ly  s h o r t  t ime ,  of  t h e  o r d e r  of about  an  hour,  a f t e r  
t h e  bod ies  had been l e f t  t h e r e  and t h e  wounds of t h e  men band- 
aged, t h a t  i t  was g e t t i n g  on t h e n  towards dawn, t h a t  t h e  r a i d -  
e r s  had obvious ly  c a r e f u l l y  wa i t ed  u n t i l  t h e  h o s p i t a l  became 
unguarded, and a l l  t h e  p reced ing  and su r round ing  c i rcums tances  
a s  shown by t h e  evidence ,  I am s a t i s f i e d  beyond r e a s o n a b l e  
doubt  t h a t  though t h o s e  a t t a c k i n g  t h e  h o s p i t a l  may have a c t u a l -  
l y  e n t e r e d  t h e  h o s p i t a l  i n  waves, t h a t  t h e y  were a l l  one p a r t y  
and were t h e r e  a s  a  r e s u l t  of  fo rmat ion  of a  common i n t e n t i o n .  

It must be noted  t h a t  t h e  ev idence  of t h e  Okapa s u r v i v o r  Pian-  
g a r e ,  though it must be looked a t  w i t h  c a u t i o n ,  a s  he  had been 
a s l e e p  and became a f t e r  t h e  f u r t h e r  a t t a c k  unconscious,  i s  t o  
t h e  e f f e c t  t h a t  he  became aware t h a t  " p l e n t y  of peop le"  came t o  

t h e  h o s p i t a l  ( i n  t h e  e a r l y  hours  of t h e  morning) and t h a t ,  
"only  once". I f i n d  a s  f a c t s  on t h e  s t a n d a r d  of  proof r e q u i r e d ,  

namely t h a t  beyond r e a s o n a b l e  doubt ,  t h a t  - 
(1) i n  t h e  e a r l y  hours  of  t h e  morning of 1 1 t h  iularch 

a  number of T a r i  men formed a  common i n t e n t i o n  
of  going t o  t h e  h o s p i t a l  a t  Doa P l a n t a t i o n  and 
a t t a c k i n g  t h e  pe r sons  l y i n g  t h e r e i n  w i t h  a  view 
t o  k i l l i n g  some of  t h o s e  men; 

(2) t h i s  i n t e n t i o n  was p rosecu ted  t o  t h e  e x t e n t  of 
a  r a i d i n g  p a r t y  e n t e r i n g  t h e  h o s p i t a l  and by 
means o f  axes  o r  kn ives  and o t h e r  weapons k i l l -  

i n g  Tunke and o t h e r  Okapa men; 

( 3 )  t h o s e  r a i d i n g  t h e  h o s p i t a l  t h a t  morning were 
a l l  one p a r t y ,  t h e r e  a s  a  r e s u l t  of  t h e  forma- 
t i o n  of  common i n t e n t i o n  abovementioned; 



(4) any men who were p r e s e n t  i n  t h e  v i c i n i t y  of t h e  
h o s p i t a l  a s  members of  t h a t  r a i d i n g  p a r t y  which . 

gave Tunke h i s  q u i t t a n c e  a ided  t h e  a c t u a l  

a s s a i l a n t  by t h e i r  p r e s e n c e  and r e a d i n e s s  t o  

a s s i s t  ( s e e  R. v ,  Wendo and O t h e r s ( 2 )  ( s u p r a ) ) .  

I n e x t  ask myself which, i f  any, of  t h e  accused were 
p r e s e n t  i n  t h e  v i c i n i t y  of o r  i n  t h e  h o s p i t a l  a t  t h e  m a t e r i a l  
t ime,  t h a t  is,  about  t h e  t i m e  when t h e  deed was be ing  p e r p e t r a -  
t e d ,  t h e  deed being t h e  k i l l i n g  of Tunke. 

M r .  Uiterwyck's  evidence  e s t a b l i s h e s  t h a t  a t  t h e  
p r e l i m i n a r y  T a r i  a t t a c k  a t  t h e  compound abou t  midnight  Goarima 

and Ka i ju  Pabe were a c t i n g  a s  l e a d e r s  of t h e  T a r i  f a c t i o n .  It 
was apparen t  t o  him t h a t  t h e y  were t h e  "heads of t h e  t r i b a l  
f i g h t "  a s  he d e s c r i b e d  it. These two men shouted  "We have t o  
k i l l  two Okapas because  two T a r i s  were k i l l e d "  d u r i n g  a  l u l l  i n  

what,  from Mr. Maas's d e s c r i p t i o n ,  appears  t o  have been a  
f e r o c i o u s  and s u s t a i n e d  a t t a c k  by a  l a r g e  number of  men armed 
w i t h  bows and arrows and axes .  These two l e a d e r s  were i n v i t e d  
t o  i n s p e c t  t h e  bod ies  t h e n  i n  t h e  l a n d r o v e r .  They d i d  s o  b u t  

den ied  on one occas ion  t h a t  any Okapas were t h e n  dead and l a t e r  
s a i d  "No, t h e y ' r e  n o t  k i l l e d  y e t  because  t h e r e  i s  s t i l l  n o i s e  

i n  t h e  ca r . "  I am s a t i s f i e d  t h a t  t h e s e  a t t a c k s  on t h e  Okapas 

a t  t h a t  t ime,  waxing and waning a s  t h e y  d i d  i n  accordance w i t h  

t h e  movements of t h e  o v e r s e e r s  away from o r  toward t h e  land-  

r o v e r ,  were t h e  a t t a c k s  of  a  number of T a r i  men who were f i r e d  
w i t h  t h e  n e c e s s i t y  of working a  mpay-back" on some of t h e  Okapa 

men, and t h a t  t h e  a t t a c k s  were be ing  c o n t r o l l e d  t o  some e x t e n t  
by Goarima and Ka i ju .  

A m a t t e r  which I c o n s i d e r  of  t h e  v e r y  f i r s t  import-  
a n c e  i n  t h e  evidence  i s  t h a t  which occurred  when I n s p e c t o r  John 

Banono a t tempted t o  marshal1  c e r t a i n  of t h e  l a b o u r e r s  who were 

i n  t h e  v i c i n i t y  of t h e  f a c t o r y  compound i n  t h e  morning of 1 1 t h  
March. There were a p p a r e n t l y  a  group of  men t h e r e  c o n s i s t i n g  

of T a r i s ,  Chimbus and a  few Okapas. I n s p e c t o r  Banono spoke t o  

them and d i r e c t e d  them t o  make "one l i n e " .  The men p r e s e n t  

t h e n  proceeded of t h e i r  own v o l i t i o n  t o  form two l i n e s .  The 

f r o n t  l i n e  c o n s i s t e d  e n t i r e l y  of  T a r i s .  The T a r i s  formed a  

l i n e  on t h e i r  own. I n s p e c t o r  Banono speak ing  t o  t h e  crowd of 
l a b o u r e r s  i n  P idg in  s a i d  'Why do you make two l i n e s ? "  The man 

Hame r e p l i e d  "We were t h e  ones who fought ."  I n s p e c t o r  Banono 
t h e n  asked W h a t  do you mean by fought" ,  t o  which Hame r e p l i e d  

"We were t h e  ones who fough t  w i t h  t h e  Okapas." I n s p e c t o r  

Banono a v e r s  t h a t  when Hame was s a y i n g  t h i s  t h e  o t h e r s  i n  t h e  

l i n e  were noddinq t h e i r  heads i n  a ~ r e e m e n t .  A l l  t h e  accused 

( 2 )  1963 P. and N.G.L.A. 217 a t  p .  239 



were i n  t h i s  l i n e  and t h e r e  were no p e r s o n s  i n  t h i s  l i n e  who. 

were n o t  t h e  accused ( o t h e r  t h a n  an  e i g h t e e n t h  accused man who 
has  s i n c e  d i e d ) .  I n s p e c t o r  Banono proceeded t h e n  t o  r e c o r d  t h e  
names of t h e s e  e i g h t e e n  T a r i  men who were i n  t h e  f r o n t  l i n e  i n  
a  book. The seven teen  accuseds '  were among t h e  e i g h t e e n  names. 

Cadet  O f f i c e r  John Char les  gave evidence  i n  which he corrobora- .  

t e d  t h i s  evidence of I n s p e c t o r  Banono. Cadet O f f i c e r  Char les  

a l s o  ave r red  t h a t  t h e  fo l lowing  morning he  was on d u t y  i n  t h e  
v i c i n i t y  of t h e  s m a l l  h o s p i t a l  b u i l d i n g  n e a r  t h e  f a c t o r y  a r e a  

i n  which two Okapa bod ies  were being he ld ,  a t  a  time' when t h e  

accused were grouped s e p a r a t e l y  from o t h e r  l a b o u r e r s ;  and t h a t  
he  spoke t o  them i n  P i d g i n  s a y i n g  "You a r e  t h e  ones who were 
involved i n  t h e  f i g h t " ;  and t h a t  w h i l e  he  was say ing  t h i s  t h e y  

were nodding t h e i r  heads.  Defence counsel  submi t t ed  t o  me 
t h a t  Hame's e x p l a n a t i o n  concurred  i n  a s  i t  was by t h e  remainder 

of t h e  accused,  and t h e  f u r t h e r  acqu iescence  by t h e  accused of 

t h e  d e s c r i p t i o n  t h a t  was p u t  t o  them by Cadet O f f i c e r  Char les ,  

i s  n o t  t o  be t a k e n  a s  n e c e s s a r i l y  an admiss ion of c o m p l i c i t y  
i n  t h e  i n c i d e n t  i n v o l v i n g  t h e  murder of  t h e  Okapas a t  t h e  Doa 

h o s p i t a l .  It i s  necessa ry  t o  b e a r  i n  mind t h a t  t h e  accused 

and a l l  o t h e r s  p r e s e n t  must have been aware t h a t  t h e  p o l i c e  
had come t o  t h e  scene  f o r  t h e  s p e c i f i c  purpose ,  a s  had been 

promised i n  t h e  middle of t h e  n i g h t ,  of i n v e s t i g a t i n g  t h e  

murders which had t a k e n  p l a c e  on t h e  p l a n t a t i o n .  By t h e  morn- 

i n g  t h e  number of murders had r i s e n  t o  seven i n  a l l .  I am 

s a t i s f i e d  beyond r e a s o n a b l e .  doubt  t h a t  t h e  accused must have 
unders tood " t h e  ones who f o u g h t "  - " t h e  ones who fough t  t h e  
Okapas" d e s c r i p t i o n s  w i t h  which t h e y  acqu iesced ;  and " involved 

i n  t h e  f i g h t n ,  a s  r e f e r r i n g  t o  t h e  t o t a l i t y  of t h e  i n c i d e n t s  

i n  t h e  n i g h t  of t h e  10/11th March i n c l u d i n g  t h a t  of t h e  a t t a c k  
on t h e  Doa h o s p i t a l .  

I t u r n  now t o  a  c o n s i d e r a t i o n  of  t h e  m a t e r i a l  i n  t h e  
c o n f e s s i o n a l  s t a t e m e n t s  a f f e c t i n g  t h e  q u e s t i o n  of t h e  compli- 

c i t y  o r  o t h e r w i s e  of  e a c h  of t h e  accused  i n  t h e  a t t a c k  on t h e  

h o s p i t a l ,  Each of t h e  c o n f e s s i o n a l  s t a t e m e n t s  i s  evidence  of 
p e r s o n a l  i m p l i c a t i o n  o n l y  a g a i n s t  t h e  p a r t i c u l a r  accused mak- 
i n g  it. 

Hame Manqa 

Only one s t a t e m e n t  from Hame Manga i s  i n  evidence .  
Th i s  was a  r e s u l t  of an  i n t e r v i e w  had w i t h  Hame a t  Bomana Cor- 

r e c t i v e  I n s t i t u t i o n  on 1 8 t h  March by I n s p e c t o r  Hodder. 
I n s p e c t o r  Hodder commenced t h e  i n t e r v i e w  by s a y i n g  "Hame, I 

am going t o  s t o p  t h i s  c o u r t  a g a i n s t  you f o r  f i g h t i n g  a t  Doa 
and i n s t e a d  I am g i v i n g  you a  b i g  c o u r t  because  you k i l l e d  a  



man a t  t h e  Doa h o s p i t a l .  You d i d  t h i s  w i t h  your  f r i e n d s .  You 
m u s t  under s t and  t h a t  t h i s  c o u r t  i s  a  very  b i g  c o u r t  and i s  n o t  
t h e  same a s  j u s t  f i g h t i n g .  Do you under s t and" ,  t o  which t h e  
accused Hame answered "YesI1. A f t e r  some q u e s t i o n s  by way o f  
c a u t i o n  I n s p e c t o r  Hodder asked t h i s  accused "Hame, you t o l d  me, 
b e f o r e  t h a t  you went t o  t h e  h o s p i t a l  a t  Doa w i t h  your  f r i e n d s .  
I want t o  know what you were t h i n k i n g  of when you were walking  
t o  t h e  h o s p i t a l  a t  t h i s  t ime",  t o  which t h e  accused gave t h e  
answer "The Okapas had k i l l e d  two o f  o u r  f r i e n d s .  We had t o  
k i l l  two Okapas. We went t o  t h e  h o s p i t a l  t o  k i l l  t h e  men i n  
t h e r e .  

The second accused Teraba gave a  s t a t e m e n t  on 1 2 t h  
March i n  which a f t e r  d e s c r i b i n g  h i s  p a r t i c i p a t i o n  i n  t h e  
i n i t i a l  a t t a c k  on t h e  Okapas a t  t h e  f a c t o r y  compound, went on, 

"The Europeans took t h e  Okapas t o  t h e  h o s p i t a l .  I n  t h e  morning 

a t  t h e  t ime  of t h e  f i r s t  b e l l  I went w i t h  some of t h e  T a r i s  t o  
where t h e  i n j u r e d  men were. I c a r r i e d  an axe. We went i n t o  
t h e  h o s p i t a l  and k i l l e d  t h e  men who were s t i l l  l i v i n g .  I h i t  
one of t h e  Okapas w i t h  my axe .  I h i t  him twice .  I saw t h a t  
t h i s  man was moving s o  I j u s t  h i t  him w i t h  t h e  axe .  I do n o t  
know where I h i t  him w i t h  t h e  axe .  It was d a r k  a t  t h e  t ime.  
I r a n  back t o  t h e  house." On 1 9 t h  Uarch a t  Bomana, I n s p e c t o r  
Hodder had an i n t e r v i e w  w i t h  t h i s  accused which was p r e f a c e d ,  
a s  were  a l l  h i s  i n t e r v i e w s  a t  Bomana, by t h e  e x p l a n a t i o n  t h a t  
t h e  c o u r t  was now t o  become one f o r  k i l l i n g  a  man from Okapa 
i n  t h e  h o s p i t a l  a t  Doa. Te raba ,  i n  r e p l y  t o  a  q u e s t i o n ,  t h e n  
t h e r e a f t e r  answered,  "The Okapas k i l l e d  two of o u r  men. We 
d i d  n o t  f i g h t  f o r  n o t h i n g .  We p a i d  back t h e  k i l l i n g  of t h e  
two T a r i  men. We k i l l e d  t h e  Okapas." 

T h i s  accused  i n  h i s  s t a t e m e n t  on 1 2 t h  March a f t e r  
d e s c r i b i n g  h i s  p a r t  i n  t h e  e a r l i e r  compound f i g h t  s a i d ,  "The 
Europeans came and t o o k  t h e  Okapa men o u t  of t h e  house.  They 

p u t  t h e  Okapa men i n  t h e i r  c a r .  I, w i t h  some o t h e r  T a r i  men, 
s h o t  o u r  a r rows i n t o  t h e  c a r  because  t h e  Okapa men were n o t  
dead .  I f i r e d  t h r e e  a r r o w s .  The n e x t  morning I went t o  t h e  

h o s p i t a l  where t h e  s i c k  Okapa men were and I s h o t  my ar rows 

i n t o  t h e  Okapas. I s h o t  one arrow. I t h e n  r a n  back t o  my 

house." On 2 0 t h  March a t  Bomana, a f t e r  a  s i m i l a r  p r e f a c e  from 
I n s p e c t o r  Hodder, t h i s  accused s a i d  "No, I do n o t  want t o  s a y  

a n y t h i n g .  We k i l l e d  t h e  Okapa men because  t h e y  k i l l e d  t h e  T a r i  
men. That  i s  a l l . "  



This  accused a f t e r  d e s c r i b i n g  h i s  p a r t  i n  t h e  com- 

pound f i g h t  s a i d ,  "The Okapa men. went t o  t h e  h o s p i t a l  w i t h  t h e  

Europeans. Near t h e  time when t h e  sun  was coming up I went 

w i t h  t h e  T a r i  men t o  a h o s p i t a l  and s h o t  my two arrows a t  t h e  

Okapa men t h e r e .  I s t o o d  a t  t h e  door .  I do n o t  know who t h c y  

h i t .  I r a n  back home. I had f i r e d  a l l  o f  my ar rows."  On 1 8 t h  

March a t  Bomana, a f t e r  t h e  p r e f a c e  common t o  t h e  i n t e r v i e w s  

w i t h  a l l  t h e  accused,  t h i s  accused was asked t h e  q u e s t i o n  '!I 
would l i k e  t o  know what you were t h i n k i n g  when you l e f t  your  

house t o  go t o  Doa." Th i s  accused answered "The Okapas k i l l e d  

two T a r i s .  We had t o  k i l l  two Okapas. We went t o  t h e  h o s p i t a l  

and k i l l e d  t h e  Okapas . I t  

Gowai 

This  accused a f t e r  d e s c r i b i n g  h i s  p a r t i c i p a t i o n  i n  

t h e  compound f i g h t  s a i d ,  "I h i t  a man w i t h  my axe  when he was 

i n  t h e  c a r .  I went t o  t h e  h o s p i t a l  and took my axe. We went 

i n t o  t h e  h o s p i t a l  and I h i t  some of t h e  Okapa men w i t h  my axe.  

I h i t  one man on t h e  back. I r a n  away. I threw t h e  a x e  i n  

t h e  r i v e r . "  A t  Bomana on 1 9 t h  i n  r e p l y  t o  I n s p e c t o r  Hodder's 

q u e s t i o n  "When you l e f t  your  house a t  Doa and was walking  t o  

t h e  h o s p i t a l  what were you t h i n k i n g  o f " ,  t h i s  accused answered 
"The Okapas were n o t  dead and we had two T a r i s  dead.  Newanted 

t o  pay them back a t  t h e  h o s p i t a l . "  This  accused took t h e  

I n s p e c t o r  on 1 2 t h  March t o  a s p o t  on t h e  c reek  bank and r e -  

t r i e v e d  an a x e  which he  i d e n t i f i e d  a s  h i s  under  a bush. 

This  accused a f t e r  h i s  d e s c r i p t i o n  o f  t h e  compound 

f i g h t  s a i d ,  'The Europeans came i n  t h e i r  t r u c k  and took t h e  

Okapas t o  t h e  h o s p i t a l ,  I was i n  my house a t  t h i s  t ime .  I 

came o u t  and had a l o o k .  I d i d  n o t  do  any th ing .  I n  t h e  morn- 

i n g  I took a s t i c k  and went t o  t h e  h o s p i t a l  where t h e  Okapas 

were. I went i n s i d e  and h i t  some men. I went back t o  my 

house." A t  Bomana on 1 9 t h  i n  answer t o  I n s p e c t o r  Hodder ' s  

q u e s t i o n  "When you l e f t  your  house a t  Doa and were walking  t o -  
wards t h e  h o s p i t a l  what were  you t h i n k i n g  abou t" ,  t h i s  accused 

r e p l i e d  "TWO of my f r i e n d s  had been k i l l e d .  The Okapas were 

n o t  dead.  We had t o  k i l l  two Okapas. We were s o r r y  f o r  o u r  

f r i e n d s  . " 

Porawi 

Th i s  accused d e s c r i b e d  h i s  p a r t  i n  t h e  compound 

f i g h t  s a y i n g ,  "1 went back i n t o  my house and g o t  my axe .  We 



a l l  went t o  t h e  house of t h e  Okapas. I c u t  t h e  w a l l  of t h e  
Okapa house. We made a  h o l e  and t h e  o t h e r s  s h o t  t h e  arrows 
i n s i d e .  The Europeans came and took t h e  Okapas and p u t  them 
i n  t h e i r  t r u c k .  The Okapas were n o t  dead.  We s t o o d  around 

t h e  c a r  and some men s h o t  a r rows a t  t h e  c a r .  I g o t  my axe  and 
h i t  an Okapa man i n  t h e  c a r .  I went t o  t h e  h o s p i t a l  i n  t h e  
morning and I h i t  a  man a  number o f  t i m e s  b u t  I d o n ' t  know who 
it  was I h i t  o r  where I h i t  him. It was da rk  i n  t h e  h o s p i t a l .  
I r a n  away t o  my house."  Th i s  accused d i d  n o t  add any th ing  i n  
t h e  i n t e r v i e w  w h i c h , I n s p e c t o r  Hodder had w i t h  him a t  Bomana on 

1 9 t h  March. 

T h i s  accused a f t e r  d e s c r i b i n g  t h e  compound f i g h t  went 

on,  "The Europeans came and took t h e  Okapas away. I d i d  n o t  

s h o o t  any arrows o r  f i g h t  t h e  men i n  t h e  c a r .  I went w i t h  t h e  

r e s t  of t h e  T a r i  men t o  t h e  h o s p i t a l  and I took my cane. We 

went i n t o  t h e  h o s p i t a l  and I h i t  some of t h e  Okapa men w i t h  my 
cane. We a l l  r a n  away back t o  my house." The accused added 

no th ing  t o  t h i s  i n  h i s  i n t e r v i e w  w i t h  I n s p e c t o r  Hodder a t  
Bomana on 1 9 t h  March. 

Labu 
P 

This  accused a f t e r  h i s  d e s c r i p t i o n s  of t h e  compound 

f i g h t  went on,  "The Europeans took t h e  s i c k  men t o  t h e  hosp i -  
t a l .  I n  t h e  morning I went t o  t h e  h o s p i t a l  and took my bow 

and ar rows.  Othe r s  took t h e i r  axes .  I f i r e d  t h r e e  ar rows i n -  
t o  t h e  h o s p i t a l  and h i t  t h r e e  men. I h i t  one man on t h e  arm. 
I h i t  one man on t h e  l e g  and I h i t  one  man on t h e  s i d e .  I 
went t o  my house."  A t  Bomana on 1 9 t h  March a f t e r  t h e  i d e n t i -  

c a l  p r e f a t o r y  remarks by I n s p e c t o r  Hodder, i n  answer t o  t h e  
I n s p e c t o r ' s  q u e s t i o n  "When you l e f t  your  house a t  Doa and were 
walking t o  t h e  h o s p i t a l  what were you t h i n k i n g  of" ,  t h i s  

accused answered "The Okapas k i l l e d  two men from T a r i .  The 

T a r i  f o u g h t  t h e  Okapas b u t  d i d  n o t  k i l l  them a l l .  There  were 

some Okapas i n  t h e  h o s p i t a l  and we went down t o  k i l l  them." 

This  accused  a f t e r  h i s  d e s c r i p t i o n  of t h e  campound 

f i g h t  s a i d ,  ' A t  t h e  t i m e  of t h e  b e l l  I went w i t h  t h e  men t o  

t h e  h o s p i t a l .  There t h e  Okapas were. I went i n s i d e  and s h o t  

a l l  my arrows i n t o  t h e  Okapas. The Okapas were n o t  a l l  dead 

when we g o t  t h e r e .  I came back t o  my house. I h i t  t h e  OKapa 

men on t h e  c h e s t . "  ~t Bomana on 1 9 t h  a f t e r  t h e  s t a n d a r d  p r e -  
f a t o r y  remarks,  i n  answer t o  I n s p e c t o r  Hodder 's  q u e s t i o n  

When you l e f t  y o u r  house a t  Doa and were walking  t o  t h e  



h o s p i t a l  what were you t h i n k i n g  o f " ,  t h i s  accused r e p l i e d  "The 
Okapas had k i l l e d  two T a r i  men. We had n o t  k i l l e d  an  Okapa. 
We went t o  k i l l  t h e  Okapas and pay back t h e  two T a r i  men." 

Mandoba 

A f t e r  t h i s  accused ' s  d e s c r i p t i o n  o f  t h e  compound 

f i g h t  he  went on, "The Europeans took t h e  men away and I went 
back t o  my house. Very e a r l y  i n  t h e  morning I went w i t h  o t h e r  
T a r i  men t o  t h e  h o s p i t a l  where t h e  Okapas were s l e e p i n g .  We 
went i n t o  where t h e  wounded men were r e s t i n g  and we k i l l e d  

them. I had my bow and ar row and I s h o t  one of t h e  i n j u r e d  
men. I h i t  him i n  t h e  l e g .  Other  men h i t  t h i s  man w i t h  axes  

and we k i l l e d  him. We r a n  away back t o  o u r  house.  I p u t  my 
bow and ar row i n  t h e  house." Th i s  accused added no th ing  a t  

h i s  i n t e r v i e w  on 20 th  March a t  Bomana. 

I a w i j  i a  

Th i s  a c c u s e d ' s  addendum t o  h i s  d e s c r i p t i o n  o f  t h e  
compound f i g h t  was t o  t h i s  e f f e c t ,  "The Europeans took t h e  
Okapas away. I went t o  t h e  h o s p i t a l  w i t h  t h e  men and took my 
axe .  I h i t  t h e  Okapas w i t h  my axe .  I o n l y  h i t  t h e  man once. 
I r a n  away. I p u t  my axe i n  my house." This  accused added 
n o t h i n g  i n  h i s  i n t e r v i e w  on 1 9 t h  March. 

Goarima 

This  accused ' s  r e f e r e n c e  t o  t h e  h o s p i t a l  i n c i d e n t  
a f t e r  h i s  o t h e r  n a r r a t i v e  was a s  f o l l o w s ,  '# In  t h e  morning I 
took  my bow and ar rows and went  w i t h  t h e  men t o  t h e  h o s p i t a l .  

We went i n t o  t h e  h o s p i t a l  and I s h o t  f i v e  ar rows i n t o  t h e  

Okapa men. I r a n  away w i t h  t h e  o t h e r  men back t o  o u r  house." 
A t  Bomana on 1 8 t h  March i n  answer t o  I n s p e c t o r  Hodder's ques- 

t i o n  "When you l e f t  your  house  and went t o  t h e  h o s p i t a l  a t  Doa 

what were  you t h i n k i n g  o f v ,  t h i s  accused answered "It is  no 

good i f  I g e t  c o u r t  f o r  n o t h i n g .  I am n o t  g e t t i n g  c o u r t  f o r  

n o t h i n g .  The Okapas k i l l e d  two men from T a r i .  We had t o  k i l l  

two men from Okapa. We went down t o  t h e  h o s p i t a l  t o  k i l l  t h e  
men from Okapa." This  man was one o f  two men who were descr ibed  
a s  l e a d e r s  o f  t h e  t r i b a l  f i g h t  a t  t h e  i n c i d e n t  a t  t h e  f a c t o r y  
compound. 

This  a c c u s e d ' s  r ~ f e r e n c e  t o  t h e  h o s p i t a l  i n c i d e n t  
was, " I n  t h e  morning I went w i t h  t h e  o t h e r  men t o  t h e  h o s p i t a l .  
I took an  axe .  I h i t  an Okapa man i n  t h e  h o s p i t a l .  I h i t  t h i s  
man on t h e  neck.  I r a n  away t o  my house." A t  Bomana on 1 8 t h  
i n  answer t o  I n s p e c t o r  Hodder's q u e s t i o n  "When you l e f t  your  



house t o  go t o  t h e  h o s p i t a l  a t  Doa what were you t h i n k i n g  
a b o u t m ,  t h i s  accused answered 'I was n o t  t h i n k i n g  about  any- 

t h i n g .  We were going t o  t h e  h o s p i t a l  t o  k i l l  t h e  Okapa men 
because  they  had k i l l e d  two T a r i s .  This  i s  something we had 

t o  do." 

Th i s  accused ' s  r e l a t i o n  of t h e  h o s p i t a l  i n c i d e n t  i s  
a s  fo l lows ,  "1 went w i t h  t h e  men t o  t h e  h o s p i t a l  and I took my 
bush k n i f e .  I went i n s i d e  t h e  h o s p i t a l  w i t h  my f r i e n d s  and I 
c u t  some of t h e  Okapas. I saw a  l e g  s t i c k i n g  out  and I h i t  
t h e  man. I d i d  n o t  s e e  who I h i t .  I wen.t t o  my house."  A t  
Bomana on 20 th  i n  r e p l y  t o  I n s p e c t o r  Hodder's s t a n d a r d  q u e s t i o n  

t h i s  accused r e p l i e d  When I was walking t o  t h e  h o s p i t a l  I was 
t h i n k i n g  t h a t  t h e  Okapas had k i l l e d  two of  my f r i e n d s .  The 

Okapas were n o t  dead and we had t o  pay them back." 

Th i s  a c c u s e d ' s  r e f e r e n c e  t o  t h e  h o s p i t a l  i n c i d e n t  
was, "The Europeans took t h e  Okapas away. The Okapas were n o t  
a l l  dead.  I went t o  t h e  h o s p i t a l  w i t h  t h e  men and I took my 
bow and arrows.  We went i n s i d e  t h e  h o s p i t a l  and I f i r e d  my 

arrows a t  t h e  Okapas. I s h o t  t h r e e  ar rows i n t o  one man. I 

p u t  my bow and arrows i n  my house." Th i s  accused d i d  n o t  add 

any th ing  a t  h i s  i n t e r v i e w  w i t h  I n s p e c t o r  Hodder on 20 th  March 
a t  Bomana. This  man was one of t h e  two who were d e s c r i b e d  a s  
l e a d e r s  of t h e  t r i b a l  f i g h t  i n  t h e  i n c i d e n t  a t  t h e  f a c t o r y  
compound. 

E tabe  .- 
This  accused 's  r e f e r e n c e  t o  t h e  h o s p i t a l  i n c i d e n t  i s  

a s  f o l l o w s ,  "Europeans came and took t h e  Okapas t o  t h e  hosp i -  

t a l .  I went w i t h  t h e  men t o  t h e  h o s p i t a l  i n  t h e  morning and 
went i n s i d e .  Some of t h e  Okapa men were n o t  dead.  I h i t  

t h e s e  p e o p l e  w i t h  my cane. I r a n  away." Th i s  accused added 

n o t h i n g  t o  h i s  i n t e r v i e w  w i t h  I n s p e c t o r  Hodder a t  Bomana on 
1 9 t h  March. 

I am s a t i s f i e d  from a  s t u d y  of h i s  c o n f e s s i o n a l  
s t a t e m e n t  o r  s t a t e m e n t s  i n  r e l a t i o n  t o  each of t h e  accused and 
from t h e  a p p l i c a t i o n  t o  each of them of t h e  remainder  of t h e  
evidence ,  o t h e r  t h a n  t h e  i n d i v i d u a l  w r i t t e n  c o n f e s s i o n a l  s t a t e -  
ments of h i s  f e l l o w  accused;  t h a t  each  of t h e  accused formed 
a  member of  t h e  r a i d i n g  p a r t y  which a t t a c k e d  t h e  Doa h o s p i t a l  
which a t t a c k  r e s u l t e d  i n  t h e  d e a t h  of Tunke. I am s a t i s f i e d  
of  t h i s  beyond r e a s o n a b l e  doubt  9nd s o  I f i n d  each  of them 



a f f e c t e d  by t h e  f i n d i n g s  which I have a l r e a d y  made. T h e i r  
r e s p o n s i b i l i t y  seems t o  me t o  b e  provided f o r  by Sec. 7 ( b )  and 

( c )  of  t h e  Code, b u t  i t  would seem t h a t  Sec .  8 a l s o  p r o v i d e s  

f o r  t h e i r  r e s p o n s i b i l i t y .  I would, w i t h  r e s p e c t ,  adopt  t h e  

e x p r e s s i o n  of H i s  Honour Mr.  J u s t i c e  Ollerenshaw i n  Wendo's 
c a s e  ( 3 )  ( s u p r a )  a s  t o  t h e  e f f e c t  of t h e  p h r a s e  "probable  con- 

sequence" i n  t h i s  s e c t i o n  of t h e  Code. 

V e r d i c t  i n  r e s p e c t  of each of  t h e  seven teen  accused - 
g u i l t y  of w i l f u l  murder. 

EODENDUM TO JUXMENT - 22nd October 1970 

Antecedents, Before  l e a v i n g  t h i s  onerous c a s e  I wish t o  make a  
Addresses few remarks. The i n v e s t i g a t i o n s  i n t o  t h i s  d r e a d f u l  i n c i d e n t  on Sentence 
Oct. 20. must have been c a r r i e d  o u t  under  t r y i n g  c o n d i t i o n s .  I should 

wish  t o  commend t h e  p o l i c e  o f f i c e r s  and c o n s t a b l e s  concerned 

f o r  t h e  conspicuously  p roper  and c o r r e c t  way i n  which s t a t e -  
ments appear  t o  have been sought  a t  Doa and l a t e r  a t  Bomana, 
from t h e  accused.  

I n  t h e  l i g h t  of  t h i s  it i s  I f e e l ,  a  m a t t e r  f o r  r e -  

g r e t ,  t h a t  t h e s e  o f f i c e r s  and o t h e r  w i t n e s s e s  had it sugges ted  
t o  them i n  c rossexamina t ion  by one of  t h e  d e f e n c e  counsel  

t h a t  - 
( a )  improper use  had been made of  p o l i c e  a u t h o r i t y  

i n  t h e  t r e a t m e n t  and confinement of t h e  sus -  
p e c t s ;  

(b )  improper s u g g e s t i o n s  had been made t o  v a r i o u s  
accused t h a t  o t h e r s  had made i n c u l p a t o r y  s t a t e -  
ments, t h e  e f f e c t  of which was t h e n  p u t  t o  t h e  

p a r t i c u l a r  accused wi th  a  view t o  induc ing  ad- 

miss ions ;  

( c )  t h e r e  had been e x c e s s i v e  improper ques t ion ing ;  

(d )  I n s p e c t o r  Hodder had made up an i n c o r r e c t  r e -  
cord of  i n t e r v i e w  by p u t t i n g  i n t o  n a r r a t i v e  
form what had been e l i c i t e d  i n  l e n g t h y  p e r i o d s  

o f  q u e s t i o n  and answer. 

Such a c c u s a t i o n s  a r e  s e r i o u s .  Counsel i s  under a  

d u t y  t o  s e a r c h i n g l y  t e s t  a l l  ev idence ,  o r d i n a r i l y ,  i n  accord- 

ance  w i t h  h i s  i n s t r u c t i o n s .  No doub t ,  i n  d e a l i n g  w i t h  

( 3 )  1963 'P .  and N.G.L.R. 217 a t  p .  239 



u n s o p h i s t i c a t e d  and p r i m i t i v e  c l i e n t s  he  should  be allowed 
g r e a t e r  l a t i t u d e ;  b u t  I c o n s i d e r  t h a t  he  i s  n o t  e n t i t l e d  t o  
make up f o r  h imsel f  an imaginary v e r s i o n  of  what might have 

happened and then  t o  crossexamine t o  t r y  t o  e s t a b l i s h  t h a t  
v e r s i o n  - i n  t h e  p r o c e s s  a t t a c k i n g  t h e  c r e d i t ,  hones ty  and 
v e r a c i t y  of w i t n e s s e s  - u n l e s s  he  has r e a s o n a b l e  grounds f o r  

t h i n k i n g  t h a t  t h e  imputa t ions  conveyed by t h e  q u e s t i o n s  a r e  
w e l l  founded o r  t r u e .  I n  t h i s  c a s e  a t  c e r t a i n  t imes  one de -  
f e n c e  c o u n s e l ' s  ques t ion ing  seemed t o  be r a t h e r  of  t h e  n a t u r e  

of a  " f i s h i n g  e x p e d i t i o n "  and gave t h e  d i s t i n c t  impress ion of 

be ing  based n o t  on i n s t r u c t i o n s  b u t  on imag ina t ion .  

Having expressed commendation of t h e  p o l i c e  work i n  

one r e s p e c t  I t h i n k  i t  i s  necessa ry  t o  express  r e g r e t  t h a t  

once a g a i n  t h e  r e c e p t i o n  of  c o n f e s s i o n a l  evidence  appears  t o  

have been made t h e  excuse f o r  l a c k  of f u r t h e r  adequa te  and de-  
t a i l e d  c r i m i n a l  i n v e s t i g a t i o n  work. The judges  of t h i s  Court  

have f r e q u e n t l y  (and perhaps  i n c r e a s i n g l y )  expressed thern- 

s e l v e s  concerned a t  t h e  apparen t  l a c k  of a t t e m p t s  t o  co r ro -  
b o r a t e  c o n f e s s i o n s ,  and t o  i n v e s t i g a t e ,  s o  a s  t o  n e g a t i v e  t h e  

p o s s i b i l i t y  o u t l i n e d  by my b r o t h e r  Clarkson i n  a  r e c e n t  
d e c i s i o n  (H.  v .  Namiropa Koinbondi (4) ) ,  t h e  p o s s i b i l i t y  t h a t  

p e r s o n s  may v o l u n t e e r  t o  a c c e p t  t h e  blame f o r  t h e  misdeeds of 

o t h e r s  ( a  p o s s i b i l i t y  t h a t  was, I am informed, a  p r o b a b i l i t y  

i n  a  c a s e  t h i s  week a t  Laiagam). 

Some a t t e m p t w a s  made i n  t h i s  c a s e  t o  i d e n t i f y  t h e  

ownership of a  l a r g e  p i l e  of weapons s a i d  t o  be long t o  v a r i o u s  

of  t h e  accused.  Amazingly, no a t t empt  appears  t o  have been 
made t o  e l u c i d a t e  whether  any of t h e s e  weapons were a c t u a l l y  
used i n  t h e  a t t a c k  on Doa h o s p i t a l ,  o r  whether  any of them 

belonged t o  p e r s o n s  o t h e r  t h a n  t h s  accused .  I n  t h e  event  t h e  

evidence  a s  t o  ownership of weapons appeared  t o  b e  l a r g e l y  

i r r e l e v a n t  and f u t i l e .  No a t t empt  appears , f rorn  t h e  evidence ,  

t o  have been made t o  i n t e r v i e w  l a b o u r e r s  of  l i n e s  o t h e r  t h a n  

t h e  Okapa and T a r i .  It seems i n c r e d i b l e  t h a t  some of  t h e  
Chimbus l i v i n g  i n  t h e  two h u t s  which s e p a r a t e  by a  few y a r d s  
t h e  T a r i s ' a n d  t h e  Okapas 'huts  a t  t h i s  compound, would n o t ,  

f o r  i n s t a n c e ,  have wi tnessed  a good d e a l  o f  t h e  a c t i v i t i e s  
of t h i s  n i g h t  and morning. 

I am d i s p o s e d  t o  s h a r e  what i s  s a i d  t o  be t h e  T a r i s  
puzzlement why no Okapas heve a p p a r e n t l y  been charged over  

t h e  k i l l i n g  of t h e  T a r i s  e a r l i e r  t h a t  n i g h t .  

- - - - - - 

(4) Unreported Judgment No. 563 of 9/2/70, Goroka.  



SENTENCE - 22nd October 1970 

The Cr iminal  Code of Papua p r o v i d e s  t h a t  t h e  punish-  
ment f o r  w i l f u l  murder i s  d e a t h .  I f  t h e  Cour t  i s  a b l e  t o  f i n d  

e x t e n u a t i n g  c i rcumstances  it may impose a  l e s s e r  punishment of 
imprisonment. Th i s ,  by a l l  accoun t s ,  was a  v e r y  bad case  of  

w i l f u l  murder. Following a  t r i v i a l  argument over  r a t i o n s  two 

T a r i s  were k i l l e d  and l a t e r  two Okapas. Three o t h e r  Okapa 

. d e a t h s  occur red  i n  t h e  r a i d  on t h e  h o s p i t a l  a r i s i n g  o u t  of . ~ 

- .  which t h e  seven teen  c?ccmed were charged w i t h  t h e  murder of 

Tunke. Following t h e  d i scovery  of  t h e  d e a t h  of t h e  two T a r i  
men, t h e  T a r i s  and t h e  o t h e r s  i n  t h e  f a c t o r y  compound were 
warned t h a t  t h e  p o l i c e  would b e  s e n t  f o r  and would a r r i v e  i n  

t h e  e a r l y  hours of  t h e  morning t o  i n v e s t i g a t e  t h e  t h e n  two 

murders. The subsequent  a c t i o n s  of t h e  T a r i  men cannot  b e  

cons ide red  o t h e r  than  a  d e l i b e r a t e  a t t e m p t  t o  f o r e s t a l l  t h e  
p o l i c e  a c t i o n  which had been promised.. I n  p a r t i c u l a r ,  t h e  
r a i d  which I have found t o  have occurred  a f t e r  d e l i b e r a t i o n ,  

amounts t o  an a t t empt  t o  t a k e  vengeance i n t o  t h e i r  own hands.  

I am asked t o  f i n d  t h a t  t h e s e  Okapa murders o c c u r r e d  under  t h e  
f e e l i n g  of compulsion t o  make a  t r a d i t i o n a l  "pay-back". A f t e r  

h e a r i n g  t h e  evidence  of  Mr. Orwin who was c a l l e d  by t h e  de-  

f e n c e  e s p e c i a l l y  on t h i s  a s p e c t ,  I f e e l  v e r y  g r a v e  doubts  a s  

t o  whether  t h i s  could be cons ide red  a  t r a d i t i o n a l  pay-back i n  

t h e  accep ted  s e n s e  i n  t h a t  it was n o t  a  pay-back between , l i n e s  
t h a t  were t r a d i t i o n a l  blood enemies. I f i n d  indeed c o n s i d e r -  
a b l e  d i f f i c u l t y  i n  a r r i v i n g  a t  t h e  view t h a t  t h e r e  a r e  any 

e x t e n u a t i n g  c i r cums tances  a t  a l l  i n  t h e  case .  A f t e r  l e n g t h y  

c o n s i d e r a t i o n  I have a r r i v e d  a t  t h e  view t h a t  t h e  ages  of  t h e  
accused running a s  t h e y  do from some f i f t e e k ,  y e a r s  t o  some 

twen ty - f ive  y e a r s  r e p r e s e n t i n g  men of  an  age  group who would 

n o t  normal ly  perhaps  p a r t a k e  i n  community d e c i s i o n  making i n  
t h e i r  own v i l l a g e s ,  cons ide red  i n  t h e  l i g h t  oP t h e  t r i b a l  

exc i t ement  which would have occur red  i n  t h e  c i r cums tances  of 

t h i s  n i g h t  would and d i d  amount t o  e x t e n u a t i n g  c i rcumstances  
and I propose  a c c o r d i n g l y  t o  impose a  s u b s t i t u t e d  punishment. 
P o s s i b l y  t h e  f a c t  t h a t  t h e  accused were s a i d  t o  be. i n  t h e i r  

f i r s t  c o n t r a c t  l a b o u r  j o b  o u t s i d e  t h e i r  home a r e a  p r o v i d e s  a  
f u r t h e r  m a t t e r  of  e x t e n u a t i o n .  It i s  submi t t ed  on b e h a l f  of 
t h e  accused t h a t  when they  were p roceed ing  t o  t h e  h o s p i t a l  t o  

p e r p e t r a t e  t h e s e  murders t h e y  d i d  n o t  a d v e r t  t o  t h e  f a c t  t h a t  

t h e i r  proposed deed was a g a i n s t  " t h e  Admin i s t r a t ion  law" a s  
it was c a l l e d ,  and it i s  s a i d  indeed  t h a t  t h e y  d i d  n o t  know. 

t h a t  i t  would b e  c o n t r a r y  t o  " t h e  Admin i s t r a t ion  law" i n - a n y  
e v e n t  f o r  them t o  work such a  pay-back, i f  it may be c a l l e d  

a  pay-back. Eleven of t h e s e  accused had some degree  of ',: 

> .  



mission a f f i l i a t i o n .  Two of them were bap t i sed .  S i x  of t h e  
eleven v i l l a g e s  from which they come a r e  shown on t h e  map a s  
c lo se  t o  o r  on t h e  road systems now l i n k i n g  T a r i  and idendi. 
A l l  t he  accused apparent ly  come from t h e  T a r i  s u b d i s t r i c t  and 

t h e  Kmoba s u b d i s t r i c t .  I n  view of t he se  f a c t s  and of t h e  
evidence of Mr. Robins and of M r .  Orwin a s  t o  t h e  degree and 
method of Adminis t ra t ion ' s  i n s t r u c t i o n  throughout t h e  d i s t r i c t  

of Ta r i  and Kcroba over t h e  years ,  and because t h e  accused 
m u s t  have known t h a t  t he  p o l i c e  were t o  a r r i v e  on t h e  p l an t a -  
t i o n  a  ma t t e r  of some s i x  hours o r  s o  a f t e r  t h e  murders of t h e  

Ta r i s  had been committed, I am unable t o  accept  t h a t  a l l  o r  
indeed any, d i d  n o t  know t h a t  they were doing wrong i n  accord- 
ance with "Administrat ion law". It i s  s a i d  on behalf  of t h e  
accused t h a t  a s  t o  some of them t h e r e  may have been some dc- 

g r ee  of r i t u a l  a s soc i a t i on  only,  with t h e  murder. A s  I have 

found, t h e  evidence i n d i c a t e s  an equal c u l p a b i l i t y  i n  law, i n  
t h a t  a l l  p a r t i c i p a t e d  j o i n t l y  i n  a  planned scheme and were 
t h e r e  helping a t  t h e  t ime of t h e  murder. There may have been 
degrees  of c u l p a b i l i t y .  Some may have played lead ing  r o l k s .  
Some may have been persuaded a g a i n s t  t h e i r  w i l l  t o  t a k e  p a r t  
i n  t h e  deed. B u t  no one of t h e  accused has s a i d  anything t o  
t h i s  e f f e c t ,  which leaves  me with  no ma te r i a l  whatever on which 
I can d i f f e r e n t i a t e  a s  t o  degrees  of l e g a l  c u l p a b i l i t y  i n  t h e  
l i g h t  of t h e  f i nd ings  I have made. Should I make any d i f f e r e n -  
t i a t i o n  on t h e  s co re  of t h e  weapons which a r e  admitted t o  have 
been used? I doubt whether I can do so on any l o g i c a l  ba s i s ;  
b u t  I propose i n  f a c t  t o  do s o  i n  favour of t hose  who used 
weapons which were un l ike ly  t o  have caused d e a t h  i n  any event,  
namely t h e  kunda canes and a l s o  i n  favour of t hose  whose de- 
g r ee  of p a r t i c i p a t i o n  a s  f a r  a s  weapons goes, does no t  appear 

a t  a l l .  I should l i k e  t o  f e e l  t h a t  I could make some d i f f e r e n -  
t i a t i o n  i n  favour  of t h e  younger a s s a i l a n t s .  However, I f i n d  
d i f f i c u l t y  i s  made f o r  me i n  t h i s  regard  i n  t h a t  t h e  very 
youngest I a w i j i a ,  whu i s  s a i d  t o  be f i f t e e n  and looks it, 
although i n  t h e  na tu re  of t h i n g s  he should no t  have been r e -  
c r u i t e d  a s  l abour  un less  he was s i x t e e n ,  was a  man who wielded 
an axe no t  only i n  t h e  h o s p i t a l  bu t  e a r l i e r  a g a i n s t  a  man i n  
t h e  t ruck ;  and two o the r s  among t h e  younger ones were among 
t h e  f i v e  a s s a i l a n t s  who used e i t h e r  an axe o r  k n i f e  i n  t h e  
h o s p i t a l ;  and among t h e s e  t h e  a c t u a l  k i l l e r  of Tunke would 
appear t o  be found. I propose t o  make some d i f f e r e n t i a t i o n  

i n  favour  of t h e  younger sen  and i n  p a r t i c u l a r  t h e  obviously  
youngest I a w i j i a ,  and of Etabe who appeared t o  me t o  b e  l e s s  

than  18;  on t he  b a s i s  t h a t  i n  t h e  na tu re  of t h ings  t h e  o l d e r  

men should bear  a  g r e a t e r  r e s p o n s i b i l i t y  f o r  t h e  dec i s ion  



t h a t  was t aken .  I am aware t h a t  of r e c e n t  t imes  murders which 
p a r t a k e  of t h e  n a t u r e  of "pay-back" have been though t  t o  c a l l  

f o r  s e n t e n c e s  of t e n  y e a r s 1  imprisonment, and t h a t  c o n s i d e r a b l e  

s o c i a l  p r e s s u r e s  from indigenous  sources ,  n o t a b l y  from t h e  a r e a  
from which t h e s e  young men come, have been b u i l d i n g  up i n  

f avour  uf an  i n c r e a s e  i n  t h e s e  sen tences .  In fo rmat ion  was be- 

f o r e  me t h a t  t h e  p o p u l a t i o n  of  s i x  of t h e  e l even  v i l l a g e s  con- 
cerned,  would be somewhere about  t h e  4,000 mark. I f e e l  it i s  

incumbent upon me t o  rfwember t h e  p o s s i b l e  cumula t ive  s o c i a l  
e f f e c t  on t h e i r  conimunLties were I t o  i n f l i c t  punishment of  t h e  

o r d e r  of  t e n  y e a r s '  imprisonment o r  more upon seven teen  men 

from t h e  one d i s t r i c - c .  Thereby, p o s s i b l y  w e l l  over  170 pro-  

c r e a t i v e  y e a r s  of seventeen young men i n  t h e  pr ime of l i f e ,  
would b e  l o s t  t o  t h e  v i l l a g e  communities a l o n g  w i t h  t h e  t r a d i -  

t i o n a l  work and s u p p o r t  t h a t  t h o s e  young men cou ld  g i v e  t o  t h e i r  
communities. I want a l l  you accused and th rough  you t h e  members 
of your  communities,  t o  r e t a i n  no doubt  t h a t  f o r  many y e a r s  t h e  

law has  been t h a t  no k i l l i n g s  a r e  al lowed.  Where any men, women 
o r  c h i l d r e n  have been wrongly a t t a c k e d ,  i n j u r e d  o r  k i l l e d ,  

punishment of t h e  wrong-doers must b e  l e f t  t o  t h e  Admin i s t r a t ion  
and t h e  p o l i c e  t o  i n v e s t i g a t e .  Wrong-doers must b e  brought  be-  

f o r e  t h e  c o u r t s  i f  t h e y  a r e  t o  be punished.  I would recommend 

t h a t  t h e  Crown b r i n g  t o  t h e  a t t e n t i o n  of  t h e  e l e c t e d  members 

from t h e  s u b d i s t r i c t s  from which t h e s e  accused come and t o  t h e  
a p p r o p r i a t e  D i s t r i c t  Adminisl.ration a u t h o r i t i e s ,  t h e  n a t u r e  of  

t h e  excuses which have been propounded h e r e  on b e h a l f  of t h e  
accused a s  t o  ignorance  of t h e  Admin i s t r a t ion  law. And i f  it 

i s  p r a c t i c a b l e  I would recommend t h a t  a d d i t i o n a l  e d u c a t i v e  

p a t r o l s  be i n s t i t u t e d  s o  a s  t o  re-emphasize t h e  ban on k i l l i n g s  

and t o  ensure  t h a t  no one from a Long-contro l led  d i s t r i c t  can 

p r e t e n d  t o  have j u s t i f i c a t i o n  f o r  r a i s i n g  i n  t h e  f u t u r e  such a 
de fence  o f  ignorance  a s  t o  t h e  law r e  murder. 

I s e n t e n c e  t h e  f o l l o w i n g  accused t o  imprisonment w i t h  

hard l a b o u r  f o r  n i n e  y e a r s  - Teraba,  Gowai, Ibag?,  Wildeba, 
Are, Labu, Goarime, Ka i ju .  I s e n t e n c e  t h e  f o l l o w i n g  accused t o  

imprisonment w i t h  ha rd  l a b o u r  f o r  e i g h t  y e a r s  - P i r u ,  Hame, 
Porawi. I s e n t e n c e  t h e  f o l l o w i n g  accused t o  imprisonment w i t h  
hard l a b o u r  f o r  seven y e a r s  - Urulu,  Manga, Kojuba, ivlandoba. 

I s e n t e n c e  t h e  f o l l o w i n g  accused t o  imprisonment w i t h  hard  
l a b o u r  f o r  s i x  y e a r s  - Etabe ,  I a w i j i a .  

S o l i c i t o r  ' f o r  t h 8  Crown : P.J. Clay ,  Acting Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused : W.A. L a l o r ,  P u b l i c  S o l i c i t o r  


