
IN THE SUPREME COURT ) CORM : MINCGUE C.J.  
) 

OF THE TERRITORY OF j Wednesday, 
) THE ~ N I V E R S ~ ~  

OF 9 t h  December 1970 PAPUA AN) NEW GUINEA ) 
8 NEW G U , ~ ~ ~  

Th'E UBRAR, 

RE APPLICATION BY THE EM)UWA GROUP 

FOR ORDER NISI. FOR CERTIORARI 

1970 - This  i s  an a p p l i c a t i o n  f o r  an Order N i s i  d i r e c t e d  t o  

Mr. MOB. Orken who i n  1962 was a Commissioner appointed under t h e  
Dec 8, 9. 
KUNDINHA. Native Land R e g i s t r a t i o n  Ordinance o f  1952 whereby he  should be  - ordered t o  show cause why a Writ of C e r t i o r a r i  should not  i s s u e  

Minogue C& compelling him t o  b r i n g  up i n t o  t h i s  Court t h e  record  o f  t h e  Native 

Land T i t l e s  Commission touching c e r t a i n  claims by t h e  Endugwa and t h e  

Kamanegu Groups i n  t h e  Chimbu D i s t r i c t  t o  t h e  ownership o f  l and ,  and why 

t h e  proceedings of t h e  Native Land Commission o r  t h e  o rde r  made i n  t h o s e  

proceedings should no t  be  quashed. 

To understand how t h e  a p p l i c a t i o n  is  founded it is necessary  

t o  go back t o  t h e  yea r  1962, t o  no te  t h e  r e l e v a n t  l e g i s l a t i o n  i n  

ex i s t ence  a t  t h a t  t ime  i n  o rde r  t o  s e e  what it was t h a t  t h e  Commission 

was s e t  up t o  d o  and what it purported t o  d o  i n  t h i s  case. 

I n  mid-1952 t h e  Native Land Reg i s t r a t ion  Ordinance o f  1952 

came i n t o  operation.  That  Ordinance was expressed t o  be "An ordinance 

t o  provide  f o r  t h e  ascertainment and r e g i s t r a t i o n  of t h e  ownership of 

n a t i v e  land." Under it t h e r e  was s e t  up a Native Land Commission 

c o n s i s t i n g  of a Chief C o m i s s i o n e r  and such o the r  Commissioners a s  t h e  

Administrator considered necessary  (Sec.6(1)) and each Commissioner was 

t o  have and e x e r c i s e  a lone  a l l  t h e  powers and func t ions  conferred  upon 

t h e  Commission (Sec.6(3)). The Commission's major func t ion  was s e t  o u t  

i n  Sec.8. It was t o  enquire  i n t o  and determine - 
( a )  what land i n  each d i s t r i c t  of t h e  T e r r i t o r y  is t h e  

r i g h t f u l  and h e r e d i t a r y  p roper ty  of n a t i v e s  o r  

n a t i v e  communities by n a t i v e  customary r i g h t ;  

(b) t h e  n a t i v e s  o r  n a t i v e  communities by whom and t h e  

sha res  i n  which t h a t  land was owned. 

Div i s ion  2 o f  P a r t  I1 was headed "Proceedings". By Sec.10, without 

p r e j u d i c e  t o  t h e  genera l  ope ra t ion  of t h e  Ordinance, a n a t i v e  c la imant  

Could apply  t o  t h e  Commission t o  have h i s  land d e a l t  w i th  under t h e  

p rov i s ions  of t h e  Ordinance, and by Sec.12 a n a t i v e  o r  n a t i v e  community 

c la iming t o  be e n t i t l e d  t o  possess  n a t i v e  customary r i g h t s  i n  r e l a t i o n  

t o  land was t o  - 
_, -- 

' 
(a)  mark o u t  and d e f i n e  t h e  boundaries of t h a t  land: and ,--- 
(b)  n o t i f y  t h e  Commission of t h e  claim i n  t h e  p resc r ibed  

- 
manner. 

-- . . ./2 



I f  t h e r e  was no d i s p u t e  a s  t o  ownership of t h e  land so  marked ou t  Sec.13 

appl ied  and d i r e c t e d  t h e  Commission un les s  it had good grounds t o  t h e  

con t ra ry  t o  record t h e  n a t i v e  c la imants  a s  t h e  n a t i v e  owners of t h e  land 

descr ibed wi th in  t h e  boundaries s e t  ou t  i n  t h e  claim. I f  t h e r e  was a 

d i s p u t e  a s  t o  ownership Sec.14 d i r e c t e d  t h e  Commission t o  enqu i re  i n t o  

t h e  d i s p u t e  and a f t e r  hear ing a l l  p a r t i e s  i n t e r e s t e d  who d e s i r e d  t o  be  

heard empowered it t o  determine t h e  ques t ion  of ownership and record  its 

decis ion.  The s e c t i o n  a l s o  made p rov i s ion  f o r  boundaries a s  t h e  r e s u l t  

of a compromise being recorded and f o r  t h e  Commission t o  a c t  a s  mediator. 

By Sec,lS a t  t h e  conclusion o f  t h e  enquiry  a s  t o  t h e  ownership of any 

n a t i v e  land t h e  Commission was t o  announce its d e c i s i o n  t o  t h e  p a r t i e s  

concerned. 

Under t h e  p rov i s ions  of P a r t  111 t h e r e  was t o  be  s e t  up a Reg i s t e r  

of Native Land. The d u t y  t o  do t h i s  devolved upon t h e  Reg i s t r a r  of 

T i t l e s .  We was d i r e c t e d  t o  e n t e r  i n  t h e  Reg i s t e r  a d e s c r i p t i o n  of t h o  

boundarios and s i t u a t i o n  of l and  t h e  s u b j e c t  o f  an enquiry  before  t h e  

Comnission and t h e  names of t h e  n a t i v e s  o r  n a t i v e  communities found by 

t h e  Commission t o  b e  a n a t i v e  owner the reo f .  En t ry  i n  t h e  Reg i s t e r  

c o n s t i t u t e d  a presumptive t i t l e  only  a l though a f t e r  f i v e  years '  ex i s t ence  

on t h e  Reg i s to r  wi thout  amendment t h e  e n t r y  should become conclus ive  

evidence of t h e  t i t l e  of t h e  n a t i v e  owners r e f e r r e d  t o  the re in .  I 

understand t h a t  t h i s  Reg i s t e r  was i n  f a c t  never s e t  up. P a r t  V I  of t h e  

Ordinance a l lov~ed an  appeal aga ins t  a d e c i s i o n  of t h e  Commission t o  a 

Native Land Appeal Court which was t o  be  c o n s t i t u t e d  by a Judge of t h e  

Supreme Court. 

It w i l l  be apparent t h a t  what t h e  Commission o r  a Commissioner 

was both  d i r e c t e d  and empowered t o  do was t o  enquire  f o r  t h e  purpose of 

s e t t i n g  up a Reg i s t e r  of  Native Land and t o  i n c i d e n t a l l y  determine any 

d i s p u t e s  a s  between n a t i v e s  o r  n a t i v e  communities a s  t o  t h e  ownership 

o f  n a t i v e  land. 

On t h e  ma te r i a l  before  me it appears  t h a t  i n  1960 and f o r  some 

yea r s  be fo re  t h e r e  were d i s p u t e s  between t h e  Endugwa and Kamanegu Groups 

over a l l eged  encroachments by members of each group on l ands  belonging 

t o  members of t h e  o ther ,  The groups themselves a r e  not  landholding 

e n t i t i e s  i n  t h e  Chimbu D i s t r i c t  where t h e s e  l ands  a r e  s i tua ted .  Land is  
held f o r  some genera l  purposes by t h e  c l a n s  but t h e  b a s i c  landholding 

groups a r c  e i t h e r  sub-clans o r  extended famil ies .  

I n  some way which was not  made c l e a r  t o  me Mr. Orken, who was 

then  a Native Lond Commissioner, became se ized  of t h i s  d i s p u t e  and on 

t n e  9 t h  d w  of October 1962 a f t e r  an  exhaust ing enquiry  published what 

he  descr ibed a s  a "Decision" followed by a "Finding" i n  which he c a r e f u l l y  

def inod t h o  boundary between t h e  l ands  o f  t h e  two groups. From h i s  

a n a l y s i s  of t h e  evidence and ma te r i a l  be fo re  him it is obvious t h a t  t h i s  

boundary vras intended t o  d e f i n e  a l i n e  which as  n e a r l y  a s  may be would 

conform t o  t h e  boundary between t h e  group lands  i n  1938, when s o  he  
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decided government control  was f i r s t  established - a l i n e  beyond which 

ne i ther  group should t ransgress ,  It i s  equal ly  obvious t h a t  he did not 

purport t o  record any "native claimants" a s  "native o ~ ~ n e r s "  of land within 

boundaries a s  s e t  out  i n  any claim nor t o  determine the. quest ion of 

ownership of any land marked out and defined i n  accordance with the  

Ordinance. 

With t h e  enormous changes which have taken place i n  t h e  l a s t  

decade both i n  pol icy and i n  popular a t t i t u d e s  it would be both d i f f i c u l t  

and improper t o  c r i t i c i z e  what took place on t h e  pa r t  of t h e  Native Land 

Commission i n  1961-1962. However, on any vien it i s  c l ea r  t h a t  t he r e  was 

no l e g i s l a t i v e  warrant fo r  t he  s o r t  of "Finding" t h a t  was made arad i n  

l ega l  terms t he  Commissioner had no j u r i sd i c t i on  t o  make t h e  order o r  

"Finding" t h a t  he did. And t h a t  f inding i n  my opinion c o k d  not be a 

f inding re fe r red  t o  i n  Sec.44 of t h e  Land T i t l e s  Commission Ofdinance 

1962-1970. 

Those same changes t o  which I have re fe r red  have extended i n to  

t h e  administrative, l ega l  and quasi-legal s t ructure .  No longer i s  t he r e  

a Xative Land Commission. It disappeared on 23rd May 1963 - t o  be 

succeeded by an e n t i r e l y  new body, t h e  Land T i t l e s  Commission r i s i n g  

Phoenix-like on t h a t  very same day. This body was t o  deal wii.h a l l  

proceedings pending beforo t h e  ' ~ a t i v e  Land Commission (see Ordinance No.12 

of 1963 - "P.n ordinance t o  repeal t he  Native Land Regis t ra t ion Ordinances 

1952 and fo r  other  purposes") but was then t o  go on t o  perform a much wider 

function or ,  perhaps more accurately, group of functions. 

%here nat ives  were deemed t o  possess na t ive  customary r i g h t s  i n  

r e l a t i o n  t o  nat ive land t h e  Native land Commission Rules of 1952 required 

t h a t  a claim should be del ivered t o  t h e  Commission, I assume t h a t  t h i s  

must have been done a s  a pre-requis i te  t o  t he  hearing by Mr. Commissioner 

Orken but  I have not had t he  advantage of seeing it. However, from his'. 

ve ry  thoroughly prepared "Decision" it i s  obvious t h a t  t he r e  were long- 

standing disputes  between t h e  groups t o  which I have re fe r red  a s  t o  t h e i r  

' t e r r i t o r i a l  boundary. A s  t o  t h e  conditions ex is t ing  i n  1962 t h e  Land 

Commission appears t o  have achieved a p r ac t i c a l  working, a l b e i t  temporary, 

so lu t ion  t o  t h e  long-standing problems and t o  have pa l l i a t ed  t h e  f r ic t ion .  

However, t h a t  p e l l i a t i v e  has been exhausted and t h e  f r i c t i o n  continues 

end may well have become exacerbated. The basic  problem i s  c e r t a i n l y  not 

solved and solut ion seems a long way off .  Yet it is e s sen t i a l  t o  koep 

seeking. 

The present appl icat ion i n  my view i s  an attempt t o  cut  away some 

dead wood which i s  thought t o  bo hampering a proper approach t o  t h e  problemg 

but unfortunately I think it is misconceived. The Court i s  t o  be asked t o  

i s sue  a Vrit of Ce r t i o r a r i  directed t o  >%. M.B. Orken, a Senior Commissioner 

of t he  Land T i t l e s  Commission. This i s  not t h e  same Mr, MOB. Orken who 

u n t i l  23rd May 1963 was a Native Land Commissioner, That Mr. Orken no 

longer exis ts .  Although Sec.13 of t he  Native Land Regis t ra t ion Ordinance . . I4  



d i r e c t s  and S e c d 4  permits a Comnissioner t o  record h i s  d e c i s i o n  I canmt.  

s e e  t h a t  t h e  Native Land Commission can in  any way be regarded a s  a Court 

of Record. Even i f  it were its ex i s t ence  has  been terminated by 

l e g i s l a t i o n  and t h e  reasoning of S l y  J. i n  

&~B$JN Co.Ltd.(l) cannot apply. 

I was t roubled by Sec,5 of t h e  Native Land Reg i s t r a t ion  Ordinance 

( ~ e p e a l )  Ordinance but I cannot s e e  t h a t  t h e  s e c t i o n  enables t h i s  Court 

t o  order  some custodian of records  t o  b r ing  up t h e  record (assuming t h e r e  

b e  one) of a non-existent o r  defunct  body t o  be d e a l t  with. I am 

f o r t i f i e d  i n  t h i s  view when I consider t h e  usual progress  of C e r t i o r a r i  

proceedings. I f  a Writ i s  granted it is e i t h e r  a l l i e d  with a Writ of 

Mandamus t o  compel t h e  body which has  erred o r  gone ou t s ide  i t s  

j u r i s d i c t i o n  t o  hea r  and p roper ly  determine, o r  i f  t h e  l a t t e r  Writ i s  not 

sought t h e r e  is  a c l e a r  apprec ia t ion  t h a t  t h e  body t o  whom C e r t i o r a r i  has  

gone, on i t s  proceedings being quashed, w i l l  do what it should have done. 

There is no person o r  body here  t o  whom Mandamus could go. I t  could 

c e r t a i n l y  not go t o  Mr. Orken and equa l ly  c e r t a i n l y  not t o  t h e  Land T i t l e s  

Commission. There is no proceeding t o  b e  p roper ly  heard and determined. 

I n  t h e  r e s u l t  I have come t o  t h e  conclus ion t h a t  I should not 

grant  an Order Nisi. It is consequently unnecessary f o r  me t o  consider  

whether I could d i r e c t  such i s s u e  i n  t h i s  c a s e  - although I am c e r t a i n l y  

of  t h e  view t h a t  I could. It is c l e a r  t o  me,both from t h e  h i s t o r y  of t h e  

land d i s p u t e s  i n  t h i s  land-hungry area  and from t h e  very  l a r g e  number of 

what I t a k e  t o  be re spons ib le  c i t i z e n s  present  a t  what a f t e r  a l l  i s  a 

t e c h n i c a l  and q u i t e  inconclus ive  proceeding, t h a t  it i s  e s s e n t i a l  t o  t r y  

t o  f ind some l a s t i n g  so lu t ion  t o  t h e  problems b e s e t t i n g  us  i n  t h i s  a rea  - 
problems which i f  not  solved can on ly  lead t o  f u r t h e r  mayhem and v i o l e n t  

death. Although it forms no p a r t  of my d e c i s i o n  I t h i n k  it p r o p e r . t o  

expross my view t h a t  a l l  p a r t i e s  concerned ought a s  soon a s  poss ib lo  t o  

formulate claims f o r  hear ing be fo re  t h o  Land T i t l e s  Commission. Fur the r ,  

i n  view of what i n  my judgment i s  a p o t e n t i a l l y  and immediately dangerous 

and explos ive  s i t u a t i o n  1 would hope t h e r e  would be a Land T i t l e s  

Commissioner a v a i l a b l e  t o  a s  exped i t ious ly  a s  poss ib le  d e a l  with t h e s e  

claims, and begin what must of necess i ty  be p ro t rac ted  and arduous hearings. 

Appl icat ion dismissed. 

S o l i c i t o r  Tor the  Prosecutor  8 P.J. Clay, Crown S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  Respondent 8 W.A.Lalor, Publ ic  S o l i c i t o r .  


