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1970 The charge  p r e s e n t e d  h e r €  !in i s  one of  mur 
*, 

.der .  From 

December t h e  evidence  g iven  by Crown wi . tnesses  whose v e r a c i t y  i s  un- 
10  a 1 4  cha l l enged  and from t h e  e.vidonce of  t h e  accused it i s  e s t a b -  

U /WU l i s h e d  t h a t  t h e  accused h i t  t h e  deceased,.  one  of  h i s  t h r e e  

wives ,  on t h e  head w i t h  an axe ,  

Pcen t i ce ,  
J .  The p r e l i m i n a r y  p o i n t  f o r  my d e c i s i o n  i s  whether  t h e  

d e c t a s e d  d i e d  a s  a  d i r e c t  r e s u l t  of t h e  blow. The blow de- 
l i v e r e d  was, i n  my exper ience  of evidence ,  an unusual 'one .  The 

axe  was held  c l o s e  t o  i t s  head w i t h  t h e  h a f t  u p r i g h t ,  and t h o  

axe  i n  t h i s  p o s i t i o n  was brought  down v e r t i c a l l y  on t o p  of t h e  

d e c e a s e d ' s  head. The only  evidence  a s  t o  t h i s  comes from t h e  

accused i n  h i s  s t a t e m e n t s  t o  Cadet O f f i c e r  Arek. 

The body of t h e d e c e a s e d  when exhumed from i t s  g rave  

f o r  examination was i n s p e c t e d  on ly  by Cadet  Cif f icer  Arek and 

S i s t e r  Lindsay of t h e  miss ion  h o s p i t a l  a t  S u k i  - a  pe r son  of 

n u r s i n g  q u a l i f i c a t i o n s  o n l y ,  of some 1 9  y e a r s .  The body had 

obv ious ly  been p regnan t  - t h e  i n f a n t ' s  body could b e  seen  

th rough  t h e  s t r e t c h e d  s k i n  of t h e  decomposing frame - t h e  baby 

n e a r l y  r eady  f o r  d e l i v e r y  a t  39 weeks es t ima ted  pregnancy.  

There was a  Lo& c u t  i n  t h e  s k u l l  a t  t h e  back of t h e  head. 

There were f r a c t u r e s ,  one of t h e  o c c i p i t a l  bone and one of t h e  

immovable j o i n t  between t h e  p a r i e t a l  and o c c i p i t a l  bones - t h e  

l a t t e r  e x t e n d i n g  a long  t h e  immovable j o i n t  between p a r i , e t a l  

and temporal  bones. The ho le  mentioned was two i n c h e s  / long.  

Cadet d f f i c e r  Arek ' s  i n v e s t i g a t i o n s  s u g g e s t  t h a t  t h i s  (appened 
on Thursday, 9 t h  & m i l ,  1.970. The deceased d i e d  on the!  fo l low-  

i n g  Sa tu rday  week - some n i n e  days  l a t e r .  During t h i s  ;time t h e  
i deceased r e c e i v e d  no medical  t r e a t m e n t  and was r e q u i r e d ! , b y  h e r  

husband t o  work a t  c u t t i n g  sago and o t h e r  t a s k s .  A t  t h a  .time 

the': deceased d i e d  s h e  was seen by t h e  w i t n e s s  Hindu who ':saw 

b l o ~ d  on h e r  head t h e n .  It i s  a p p a r e n t  from t h i s  evideAce and 

from t h e  evidence  of  i n s p e c t i o n  "f t h e  exhumed body, t h a i  t h e  

deceased had s u f f e r e d  a  s e v e r e  head wound which had n o t  hea led  

a t  t h e  t i m e  of h e r  d e a t h .  No o t h e r  p h y s i c a l  cause  of  d e a t h  was 

sugges ted  by t h e  accused,  who admit ted  a t  a l l  s t a g e s  of  t h e  

i n v e s t i g a t i o n l  committal  and t r i a l ,  h i t t i n g  t h e  deceased on t h e  

h e a d ; b u t  a t  t h e  committal f o r  t h e  f i r s t  t ime ,  a  s u g g e s t i o n  was 



1970 made t h a t  " p o u r r i - p o u r r i U  had been worked a g a i n s t  t h e  d e c ~ a s e c  

The Queen some n i n e  days a f t e r  t h e  blow, a t  a  t i m e  when t h e  deceased w ~ s  

v .  Hone "working sagof i  w i t h  t h e  o t h e r  two wives o f  t h e  accused.  A t  the  
Dorope 

.--- t r i a l  and f o r  t h e  f i r s t  t i m e  i n  h i s  evidence  (and n o t  through 

P r e n t i c e ,  c rossexaminat ion  of w i t n e s s e s )  it was sugges ted  t h a t  t h e  de-  

J. ceased h e r s e l f  complained of s o r c e r y .  The accused gave expla-  

I n a t i o n  f o r  t h e  f a i l u r e  of t h i s  compla in t  by t h e  deceased t o  

appear  i n  h i s  p r e v i o u s  v e r s i o n s ,  r ang ing  from " t h e  E n g l i s h  

peop le  s topped me mentioning it", t o  " t h e  i n t e r p r e t e r  ( b e f o r e  

t h e  U i s t r i c t  Cour t  h l a g i s t r a t e )  f a i l e d  t o  t e l l  t h e  m a g i s t r a t e ,  

though I t o l d  him", It appeared t o  me t h a t  t h e  c l a i m  t o  s o r c e r y  

was a  v e r y  l a t e  i n v e n t i o n ,  which improved w i t h  t h e  s u c c e s s i v e  

t e l l i n g .  I was unfavourably  impressed by t h e  accused a s  a  w i t -  
ness .  The accused s t a t e d  t o  t h e  D i s t r i c t  Cour t  t h a t  he  examined 

t h e  exhumed body and " t h e  s k u l l  was n o t  broken" .  I do n o t  

a c c e p t  t h e  a c c u s e d ' s  evidence  a s  t o  t h e  s k u l l ,  o r  a s  t o  t h e  com- 

p l a i n t  of s o r c e r y  a l l e g e d l y  made by t h e  deceased.  I am s a t i s -  

f i e d  beyond r e a s o n a b l e  doubt  t h a t  t h e  deceased d i e d  a s  a  d i r e c t  

r e s u l t  of t h e  a c c u s e d ' s  a s s a u l t  upon h e r  and t h e  u n t r e a t e d  con- 

d i t i o n  of h e r  wound which d i d  n o t  hea l .  Even i f  a  b e l i e f  i n  so-  

c a l l e d  s o r c e r y  i n t e r v e n e d  i n  t h e  deceased ' s  mind (and I am n o t  

s a t i s f i e d  a s  t o  t h i s )  it would appear  c l e a r l y  t h a t  t h e  d e a t h  

r e s u l t e d  d i r e c t l y  from t h e  wound t o  t h e  head. 

The Crown r e l i e s  on t h e  a c t  of  t h e  accused amounting 

t o  murder under Sec .  302(2)  of  t h e  Code. The m a t t e r  be ing  de-  

c ided  on c i r c u i t ,  has n o t  been f u l l y  argued b e f o r e  me, t h e  de-  

f ence  be ing  c o n t e n t  t o  r e l y  on t h e  c i t a t i o n  of  Hushes v .  The 

Kinq (1) and t h e  a s s e r t i o n  t h a t  i n  s o  f a r  a s  t h e  "dangerous" 

a c t  h e r e  was t h e  blow w i t h  t h e  axe  - it i s  n o t  a  c a s e  of a  

s e p a r a t e  unlawful  purpose ,  T h i s  may be though t  t o b e  a  s u r p r i s i n g  

r e s u l t  of t h e  d ra f t smansh ip  of  t h e  Code. It could  perhaps  be 

s a i d  on beha l f  of t h e  Lrown t h a t  t h e  unlawful  purpose  was t h e  

chas t i sement  of  h i s  w i f e ,  i n  p u r s u i t  of which t h e  accused d i d  

t h e  dangerous a c t  of h i t t i n g  h e r  w i t h  an  axe.  I p r e f e r  t o  a l low 

myself t o  be c o n s t r a i n e d  by t h e  n o t e s  appear ing  t o  Sec .  302 i n  

t h e  a n n o t a t i o n s  t o  t h e  Queensland Code and t o  r e l y  on t h e  e f f e c t  

of t h e  d e c i s i o n s  t h e r e  no ted ,  be ing  s e t  o u t  a c c u r a t e l y .  That  

be ing s o ,  and t h e  Grown n o t  r e l y i n g  on any o t h e r  s u b s e c t i o n  t o  
e s t a b l i s h  murder, I would f i n d  myself n o t  s a t i s f i e d  on t h e  

cha rge  of murder. On t h e  o t h e r  hand I am s a t i s f i e d  beyond 

r e a s o n a b l e  doubt  a s  t o  t h e  m l a w f u l n e s s  of  t h e  k i l l i n g  which I 
f i n d  t o  have occur red .  I t h e r e f o r e  make a  f i n d i n g  of man- 

s l a u g h t e r .  
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sen ted  one of h i s  usual d e t a i l e d  a 
genious defences whereby he sought t o  a r r i v e  a t  t h i s  r e s u l t  by 
another  rou te .  He asked me t o  d i s t i n g u i s h  Keqina v. Kauba-Paruwo 
(2 )  i n  which idann, C.J.  held t h a t  provocation induced no t  by t h e  
v i c t im  b u t  by a t h i r d  person, d id  no t  r a i s e  a defence of provo- 
ca t ion ,  He c i t e d  an i n t e r e s t i n g  l e g a l  a r t i c l e  i n  1968 Criminal 
Law Review by I&.-, K.S. O'Hegan on t h e  sub jec t  of i n d i r e c t  pro- 
vocat ion and misdirected r e t a l i a t i o n .  The undoubted f a c t s  of 
t h i s  case a r e  t h a t  one of t h e  accused's t h r e e  wives who had no t  
prepared food f o r  him i n  h i s  hut ,  where t h e r e  were t h r e e  d i s t i n c t  
cooking p laces  f o r  t h e  use of t h e  t h r e e  wives, t o l d  him it would 
be more f i t t i n g  i f  t h e  wife  with  whom he had spent  t h e  day i n  
t h e  garden (which commonly c a r r i e s  t h e  connotation of uxor i a l  

i n t e r c o u r s e )  should prepare  h i s  food f o r  him. It was be l a t ed ly  
suggested t h a t  t h i s  wi fe  a l s o  "swore a t  him". Upon t h i s ,  t h e  
accused h i t  on t h e  head, t h e  deceased wife, who was not t h e  one 
who had spoken, and who was s i t t i n g  c l o s e r  t o  him than  t h e  so- 
c a l l e d  "provoking" one. D r .  Hookey's argument would appear t o  
have been l i f t e d  s t r a i g h t  from Al ice  i n  Wonderland and such a s  
would enable him t o  j u s t i f y  t h e  Ked Queen's ac t ions  on grounds 
o the r  than  Koyal Immunity. It i s  no doubt f r u s t r a t i n g  t o  him 
t h a t  I do no t  f i n d  i t  necessary t o  d e a l  wi th  i t .  I should cer -  

t a i n l y  have had t h e  g r e a t e s t  d i f f i c u l t y  i n  accept ing it; a s  it 
involved r u l i n g  a t  h i s  submission ( su rp r i s ing ly  f o r  defence 
counsel)  t h a t  Sec. 268 d id  no t  govern t h e  i n t e r p r e t e r  of "pro- 
vocation" i n  Sec. 304 (apparent ly  on t h e  b a s i s  t h a t  t h e  a s s a u l t  
was not an clement i n  t h e  offence of murder); a cont ra ry  r e s u l t  
having been fought f o r  s t renuously by Te r r i t o ry  defence counsel 
and e s t ab l i shed  before  I th ink ,  each judge before  when it has 
been argued i n  many cases  over many years .  The l a t e s t  dec is ion  
t o  t h i s  e f f e c t  was by my b r o t h e r  Kelly i n  r ecen t  months. I 
should not  have found myself a b l e  t o  a v a i l  myself of h i s  argu- 
ments even i f  I had appl ied  a cont ra ry  view of t h e  e f f e c t  of 
Sec. 302(2) ;  f o r  t h e  very good reason t h a t  I was s a t i s f i e d  i n  
any event t h a t  could accept  t h e  accused's own s ta tement ,  t h a t  
t h e  speech of t h e  untouched wife  made him " fee l  a l i t t l e  b i t  
embarrassed, so he took t h e  axe and h i t  t h e  (o the r  w i fe )  f o r  
nothing".  He explained t h i s  a l i t t l e  l a t e r  by saying t h a t  he 
"got a l i t t l e  b i t  no goodfv. A t  no s t a g e  d i d  he aver  anything 
approaching a "sudden  assi ion which had no t  had time t o  cool's 
(and c e r t a i n l y  no l o s s  of con t ro l  such a s  i s  envisaged by Scc. 
268). It i s  t o  be noted t h a t  both Secs.  268 and 269 2 r6s- 

t r i c t e d  t o  provocation by t h e  person i n s u l t i n g  o r  provoking. 



It would b e  d i f f i c u l t  t o  conce ive  of a more t r i f l i n g  
and l e s s  genuine  case  of p rovoca t ion  be ing  p r e s e n t e d  i n  a  c o u r t  

of law, i n  my opinion.  

I f i n d  t h e  accused g u i l t y  of manslaughter .  

S o l i c i t o r  f o r  t h e  Crown : P.J. Clay ,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused : W.A. L a l o r ,  P? ,b l ic  S o l i c i t o r  


