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The accused man i s . cha rged  under Sec t ion  306 of t h e  Criminal 

Code t h a t  on o r  about t he l9 th  November, 1969, he attempted unlawfully 

t o  k i l l  a female, one Kau'a Xmahai. 

M r .  Nall ,  who appeared t o  prosecute,  submitted t h a t  var ious  

a l t e r n a t i v e  v e r d i c t s  (which he d i d  no t  spec i fy)  were open, re ly ing  on 

t h e  provis ions  of Sect ion 598 of t he  Code which he submitted were 

analogous. But i n  my judgment t h e  pos i t i on  under t h e  Code i s  t h e  same 

a s  i n  England and no a l t e r n a t i v e  v e r d i c t  is open. The usual  course i s  

t o  include i n  t h e  indictment an a l t e r n a t i v e  count under Sect ion 31'7 of 

t h e  Code, o r  even sane l e s s e r  offence.  Thus, i f  t h e  present  charge f a i l s ,  

it w i l l  be necessary f o r  f r e sh  proceedings t o  be i n s t i t u t e d  aga ins t  t he  

p r i sone r  under Sect ion 317. 

I t  it; accepted t h a t  t h e  Crown must prove an i n t e n t  a c t u a l l y  t o  

k i l l  i n  a case of attempted murder, The Queen v. B a u o r o ~ a ~  (1) .  The 

o t h e r  elements of t h e  crime t o  be proved by the  Crown a r e  t o  be found i n  

Sec t ion  4 of tho  Criminal Code, which providess- 

"Attampts t o  commit of fences .  When a person, intendinq t o  

commit an offence,  begins  t o  put  h i s  i n t e n t i o n  i n t o  execution 

by means adapted t o  i ts  fu l f i lmen t ,  and manifests  h i s  i n t en t ion  
I 

by some ove r t  a c t ,  bu t  does  not f u l f i l  h i s  i n t en t ion  t o  such 

an ex ten t  a s  t o  commit t h e  of fence ,  he i s  sa id  t o  attempt 

t o  commit t he  offence." 

Thus .the Croim must prove beyond reasonable doubt a l l  t h e  

elements  of t h e  offence which a r e  a s  followsa- 
- 

( 1 )  (1956-667-. 201. 
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(1 )  The accused intended a c t u a l l y  t o  k i l l  Kau'a Imahai, 

( 2 )  Ile had bequn t o  put h i s  i n t en t ion  i n t o  execution by 

means adapted t o  i t s  fu l f i lm~n ' ,  and 

(3)  He had manifested h i s  i n t e n t i o n  by some ove r t  ac t .  

The f a c t s  a r e  t h a t  t h e  accused man had been married t o  t he  

prosecut r ix ,  bu t  she had l a t e r  married another  man. The accused was 

prepared t o  accept  t h a t  t h e  marriaae was a t  an end, but  he was dotermincd 

t o  recover t h e  b r ide  p r i ce .  Howaver, t h e  p rosecu t r ix  and he r  people 

r e fused  t o  pay. Over a period of time, he had endeavoured t o  obta in  the  

e f f o r t s  of va r ious  people i n  au tho r i ty  t o  a s s i s t  him t o  recover t he  

b r i d e  pr ice .  On more than one occasion he had spoken t o  a l oca l  novern- 

ment counc i l l o r  and he had complained t o  t h e  D i s t r i c t  Of f i ce r  a t  Kikori ,  

bu t  nothing was achieved. On t he  18th day of November, $969, he c a l l e d  

on Mr. S c a r l e t t ,  t h e  p a t r o l  o f f i c e r  a t  Baimuru, but  before  any actj.on 

could be taken, he brooded over t h e  mat te r ,  and having on t h e  morninq of 

t h e  19th November drunk some beer ,  he went t o  a house i n  a labour 

compound a t  Baimuru, where h i s  wife was. The only o the r  persons present  

were two o ld  men, both of whom were ca l l ed  a s  wi tnesses  and one of whom 

walked with a limp. On a r r i v a l  a t  t h e  house, he produced a knife,  which 

he had tucked i n t o  t h e  back of h i s  s h o r t s  and rushed a t  h i s  wife. She 

jumped through t h e  window and he followed her .  Ue chesed he r  f o r  a sho r t  

d is tance3  he caught up with her  and cu t  her  twice ac ros s  t h e  r i g h t  upper 

back and then down t h e  upper arm, pene t r a t ing  p a s t  t h e  bone. The f i r s t  

wound ac ross  t h e  back s l i c e d  through t h e  woman's scapular  bone and one 

r i b  and penet ra ted  t h e  p l e u r a l  cav i ty ,  The o the r  wound, which was i n  

t h e  same p a r t  of t h e  body, formed an acute  angle and i n  t h e  gaping edges 

of t hese  wounds a l a r g e  b loodclo t  was f a m e d  i n  t h e  angle. These wounds 
t 

would have caused t h e  woman's death, had not  medical a i d  been obtained. 

Both counsel agree t h a t  t h e  only po in t  i n  t h e  case  was whether t h e  Crown 

h3s shown t h a t  t h e  accused man had the  r e q u i s l t ~ !  i n t en t ion ,  f o r  i f  t h e  

Crown had shown such an in t en t ion ,  it wa5 pl.ain t h a t ' t h e  accused had put 

h i s  i n t e n t i o n  i n t o  execution by means adapted t o  i t s  fu l f i lmen t  and had 



manifested h i s  i n t e n t i o n  by some ove r t  ac t .  

Shor t ly  a f t e r  t h e  a t t ack ,  t h e  accused man went t o  Mr. S c a r l e t t ' s  

o f f i c e  a t  Baimuru. He produced a bush kn i f e  and sa id  i n  English "I 

have ' k i l l e d  he r ,  you go down and see". He handed t h e  knife,  which was 

a sharp  one, t o  Mr, S c a r l e t t .  Mr. S c a r l e t t  went t o  t h e  scene, where he 

found t h e  g i r l  sea ted  on t h e  f l o o r  of a house, bleeding profusely.  He 

arranged f o r  he r  t o  be taken t o  t h e  h o s p i t a l  where she was seen by Dr .  

Ca lve r t  about an hour l a t e r ,  o r  a l i t t l e  l e s s .  The l a t t e r  found Ksu'a 

t o  be i n  a shocked condi t ion ,  with l o s s  of blood due t o  t h e  wounds on 

t h e  back of h e r  ches t ,  which he described a s  severe ,  He sa id  he r  l i f e  

was i n  danger f o r  two o r  t h r e e  days. He considered t h a t  cons iderable  

f o r c e  would have been requi red  t o  make t h e  wounds. On t h e  fol lowing day, 

t h e  accused made a statement t o  M r .  S c a r k t t  a f t e r  being cautioned, and I 

am s a t i s f i e d  t h a t  t h e  statement was a voluntary one. Aaain he spoke i n  

Englioh and signed t h e  statement a t  t he  reques t  of Mr. S c a r l e t t ,  a f t e r  

it was reduced t o  type. The statement i s  as  fol lowsr-  

"Before Kau'a 's  f a t h e r  (Kalcau) gave me h i s  daughter.  Vhen 
I went t o  work f o r  A,P,C. Kakau gave he r  t o  another  man. 
When I f in i shed  work with A.P.C. I s a id  t o  Kakau, "Give me 
my pay back". Kakau sa id  "You s o  and see  he r  husband, he 
can give you t h e  pay." When I went t o  see  t h e  husband he 
sa id  "Go and see he r  mother, she can g ive  t h e  pay back t o  
you." A l l  t h e  time t h i s  t a l k  went on and my h e a r t  was 
heavy. (angry). I came t o  see  the  p a t r o l  o f f i c e r  on 
Wednesday morning and I t o l d  him a b o u t t h i s .  I went back 
very angry, 'lihen I went home I thoueht  about k i l l i n g  and 
then I went t o  t h e  s t o r e  and bought beer. When I drank t h e  
beer  X went t o  k i l l  t h e  woman. I then came t o  t h i s  o f f i c e  
and gave my kn i f e  t o  t h e  P a t r o l  Officer ."  

Mr. S c a r l e t t  was s a t i s f i e d  t h a t  Lhe accused man understood 

English c lear ly .  kle was no t  prepared t o  say tha.t t h e  accused was f l u e n t  

i n  English, but  t h e  simple English i n  which he made t h e  s tatement  was 

q u i t e  c l ea r .  Mr. S c a r l e t t  was asked i n  cross-examination by Mr. 
t 

Stevenson who appeared f o r  t h e  accused whether t h e  accused used .the word 

"Ki l l "  i n s t ead  of t h e  word "cut" and he r e p l i e d  "I t  would be poss ib l e ,  

but I doubt it. I .do not  see how it could be confused." Mr. Wall, who 

appeared t o  prosecute,  r e l i e d  s t rong ly  on t h e s t a t e m e n t  and a l s o  on t h e  



- 4 -  

ng passage f ~ o m  t h e  accused's  s tatement  made i n  t h e  Court below 

again he made i n  Englishr- 

"Wednesday morning I came t o  t h e  P a t r o l  Of f i ce r  and he s a i d  
t o  wait  and Friday I w i l l  s o  up t o  Ipigo. I was very angry 
because a11 t h e  time they t a lked  t h e  same way. When I went 
back t o  t h e  house X was still th ink ing  about 'Kbat w i l l  I do ' .  

I went and bought some beer  a t  t h e  s to re .  

I bought four  beer ,  I s a id  t o  t h e  storemm t h a t  when I f i n i s h  
t h i s  bee r  I w i l l  go ind k i l l  t h e  woman. He sa id  t h a t  i s  your 
business.  X went t o  t h e  wharf shed and I opened s m e  beer  and 
1 drank. T t o l d  t h e  i n t e r p r e t e r  APOS t h a t  T was s o i n s  -to k i l l  
t h e  woman.. and I showed him my kni fe ,  

Vhen I f in i shed  my beer  1 put  my kn i f e  i n  t h e  back of ny 
t r o u s e r s  and I went t o  t h e  house. I went i n t o  the  house and 
t h e r e  were people t h e r e  and I saw her .  I pul led  out  my kni fe  
and she saw it and jrmped ou t  t h e  window. I followeai her .  
I cu t  he r  on t h e  back, i n  a l l  t h r e e  times. She went t o  t h e  
house. I held my k n i f e  and walked up here.  I came and save 
t h e  kn i f e  t o  t h e  P a t r o l  Off icer .  1 s a i d  t h i s  morning I came 
t o  see  you now I: have k i l l e d .  , He sai,d whsre? I sa id  i n  t h e  
ssmill. 

That i s  a l l . "  

The 1.earned prosecutor  considered it proper t o  c a l l  Apos, t h e  

an r e fe r r ed  t o  by t h e  accused, and Apos gave no evidence of any t h r e a t  

eing made by t h e  accused. 

The accused gave evidence, commencing with a lonq and d e t a i l e d  

ccount of h i s  e f f o r t s  t o  recover t h e  b r ide  p r i c e ,  which showed how much 

h i s  ma t t e r  had rankled i n  h i s  mind and indeed I am s a t i s f i e d  he had a 

s trong f e e l i n g  of i n j u s t i c e  having been done t o  him. The accused sa id  h i s  

i n t en t ion  was t o  c u t  h i s  wife with a bush kn i f e ,  he d id  not  t r y  t o  k i l l  

her ,  he only meant t o  cu t  he r  body with a kni fe .  He save a s  h i s  reason 

t h a t  h e r  people had refused t o  pay t h e  b r ide  price.  Asked why he stopped 

c u t t i n g  her ,  he ar~swnred "I was not  t r y i n g  t o  k i l l  her ,  j u s t  t o  teach  

her". He sa id  he used t h e  word " k i l l "  when he spoke t o  Mr. S c a r l e t t  

because he thouqht it meant " t o  c u t U r  When he t o l d  Mr. S c a r l e t t  "I have I 

k i l l e d  her", he said he knew she was s t i l l  a l ive .  However, i n  c ross-  

examination, he was asked "Did you s t o p  c u t t i n g  he r  because you thought 

you had k i l l e d  her?" and he sa id  "Yes". 

I, . 
b 1 
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Mr. Stevenson s u M t t e d  t h a t  L should not a c t  on the  accused's  

e n t s  t o  Mr, S c a r l e t t  o r  t o  t h e  D i s t r i c t  CourJi, having reqard t o  t h e  

t a i n t y  whether t he  accused understood t h e  meaning of t h e  word t o  

' Fur ther ,  though t h e  accused had t o l d  S c a r l e t t  he had k i l l e d  

u, when he l e f t  he r  she was still a l ive .  Mr. Stevenson f u r t h e r  

t t e d  t h a t  I should n o t  draw an inference  of i n t e n t  from t h e  wounds 

cted by t h e  accused. He m l i e d  on t h e  evidence of A r i l c i ,  who i n  

s t r a t i n g  t h e  ac t ion  of t h e  accused i n  s tabbing h i s  wife, s a i d  t h a t  

accused could have used more fo rce ,  and submitted t h a t  i f  t he  

used wanted t o  k i l l  Kau'u, he could have done so. 

The f a c t s  of t h i s  case f a l l  within a narrow compass, but  I 

it use fu l  t o  s e t  ou t  a passage from the  judgment of Lord Goddard i n  

.-, ,> ;? 

"While no doubt t he  motive of a man's a c t  and h i s  i n t en t ion  

i n  doing t h e  a c t  a re ,  i n  law, d i f f e r e n t  th ings ,  it is, none 

t h e  l e s s ,  t r u e  t h a t  i n  many of fences  a s p e c i f i c  i n t e n t i o n  i s  

a necessary ingredient  and t h e  jury have t o  be s a t i s f i e d  t h a t  

a p a r t i c u l a r  a c t  was done with t h a t  s p e c i f i c  i n t e n t ,  although 

t h e  na tu ra l  consequences of t h e  a c t  might, i f  nothing e l s e  

were proved, be sa id  t o  show the  i n t e n t  f o r  which it was done. 

To t ake  a simple i l l u s t r a t i o n ,  a man is charged with wounding 

wi th  i n t e n t  t o  do s r i evous  bodi ly  harm. I t  i s  proved t h a t  he 

d id  severely wound t h e  prosecutor .  Nevertheless, un le s s  t h e  

Crown can prove t h a t  t h e  i n t e n t  was t o  do t h e  prosecutor  

s r i e v o u s  bodi ly  harm, he cannot be convicted of t h a t  felony. 

I t  is always open t o  t h e  jury t o  negat ive  by t h e i r  v e r d i c t  

t h e  i n t e n t  and t o  convic t  onLy of t h e  misdemeanor of unlawful 

wounding. O r  again, a p r i sone r  may be charged with shooting 

with i n t e n t  t o  murder. Here again, t h e  prosecution may f a i l  

t o  s a t i s f y  the  jury of t h e  i n t e n t ,  although t h e  n a t u r a l  

consequence of f i r i n q ,  perhaps a t  c lo se  range, would be t o  

k i l l .  The jury can f ind  i n  such a case  an i n t e n t  t o  do 

grievous bodily harm o r  they might f i nd  t h a t  i f  t h e  person 

sho t  a t  was a p o l i c e  cons table ,  t h e  p r i sone r  was not  g u i l t y  

on t h e  count charging i n t e n t  t o  murder, bu t  g u i l t y  of i n t e n t  

t o  avoid a r r e s t .  The important t h ing  t o  no t i ce  i n  t h i s  r e spec t  
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i s  t h a t  where an i n t e n t  is charged i n  t h e  indictment ,  t h e  

burden of p e w i n g  t h a t  i n t h n t  remains throughout on the  

prosecution. No doubt, if t h e  prosecution prove an s c t  t h e  

n a t u r a l  consequence of which would be a c e r t a i n  r e s u l t  and 

no evidence o r  explanat ion i s  given,  then a jury  may, on a 

proper d i r ec t ion ,  f i nd  t h a t  t h e  pr i sonor  i s  g u i l t y  of doing 

t h e  a c t  with t h e  i n t e n t  al l .wed,  bu t  i f  on t h e  t o t a l i t y  of 

t h e  evidence t h e r e  i s  room f o r  more than one view a s  t o  t h e  

i n t e n t  of t he  pr i soner ,  t h e  jury shouid be d i r e c t e d  t h a t  T t  is 

f o r  t h o  prosecution t o  prove t h e  i n t e n t  t o  t h e  jury's s a t i s -  

f ac t ion ,  and i f ,  on a view of t h e  whole w l d e n c e ,  they ' e i t h e r  

t h i n k  t h a t  t h e  i n t e n t  d i d  not  e x i s t  o r  they a r e  l e f t  i n  doubt 

a s  t o  the  in t en t ,  t h e  p r i m n e r  i s  e n t i t l e d  t o  be acquit ted."  

I b i d  a t  p a w  1004, 

Wli1st  t h e  accused was g iv ing  evidence, I s m b a u o u n d  t o  m a b  an 

sessment of h i s  ve rac i ty  and h i s  knowledge of English. He had had 

p o r t u n i t i e s  t o  i e a m  and use t h e  language. He had been t o  Mission 

hool, he had %pent several. p a r s  i n  Port  Moresby, and h e  was conducting 

he bus iness  of a storekeeper; Whilst he was under sdme s tpa in ,  he d id  

oem t o  express  himself c l ea r ly .  Mowever, vpon t h e  r e l evan t  f a c t s  of t he  

as@, I was unable W accept  h i m  a s  a wi-tness of t r u t h .  But d e s p i t e  this, 

the only evidence aga ins t  him was h i s  s tatement  'to Mr. S c a r l e t t  and 

o t h e  Dis t r ic t  Court,, I have reached t h e  conclusion t h a t  it \voul,d not  

be s a f e  f o r  me t o  a c t  on t h a t  eviderice. There i s  a common confusion i n  

the minds of indigenous people who speak English, p a r t i c u l a r l y  those  & 

also  speak pidgin English, a s  t o  t h e  meaning of "k i l l " ,  and it i s  not  

uncommon f o r  t h e  word t o  be used a s  meaning i n f l i c t i n g  a wound without  

necesfiarily c a u s i n ~  the  death of t h e  vict im. Accordingly, I have 

reached t h e  conclusion t h a t  t he re  i s  i n s u f f i c i e n t  evidence of i n t e n t  i n  

t h e  words used by him i n  t h e  two statements .  

But t h i s  case has t o  be considered on t h e  whole of t h e  evldence 

inc luding  t h e  fo rce  of t h e  a t t ack ,  t h e  weapon used and t h e  na ture  of t h e  

wounds, t he  n a t u r a l  consequence of which would have been t h e  death of 

t h e  p rosecu t r ix  had she not  had medical a s s i s t ance .  I accept Dr. CnLvextfs 

evidence and I was much impressed by it. I saw t h e  two long sca r s  of t h e  

' ,-? 
3 :-. 
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on t h e  woman's back. I am s a t i s f i e d  t h a t  t h e s e  were severe wounds 

by t h e  use  of cons iderable  fmcu .by.meerzs of the accus&'s  sharp 

, The crime was a premeditated one, a s  t h e  accused sa id  i n  h i s  

ement, he was angry. 141s motive was p l a in .  Me was ou t  t o  seek 

eance on t h e  woman, t o  execute tire "pay back" because, a s  he sa id ,  

wanan was t h e  cause of  h i s  t r o u b l e s  and represented  h e r  people who 

used t o  repay t h e  b r ide  p r i ce ,  That he had no mere minor a t t a c k  jn 

d i s  shown by h i s  no t  only t ak ing  a k n i f e  b u t  a l s o  by h id lnn  I% i n  

e back of h i s  $hurts .  The two eye-witnesses were o ld  men and q u i t e  

able t o  a s s i s t  t he  woman. Thei r  presence would no t  have de t e r r ed  him 

om making a f a t a l  a t t ack ,  When he l e f t  her ,  t h e  wman was covered 

i t h  blood. I t  is doubtful  whether t h e  woman f e l l  t o  t h e  ground; 3.f she 

id  f a l l  t o  t h e  ground, she was c e r t a i n l y  a b l e  t o  move t h e  twenty yards 

r s o  back t o  t h e  house. However, I am s a t i s f i e d  t h a t  he ran o f f  i n  t h e  

e l i e f  t h a i  t h e  woman would d i e  from her  i n j u r i e s .  I t  is q u i t e  common 

n t h e  T e r r i t o r y  f o r  t h e  back o r  f r o n t  of t h e  ches t  t o  be se l ec t ed  a s  

t h e  t a r g e t  f o r  a f a t a l  a t tack .  Upon t h e  t o t a l i t y  of t h e  evidence, and 

t h e  inferencos  t o  be dravm from i t ,  I am s a t i s f i e d  b yond reasonable 

doubt t h a t  t h e  accused d id  in tend a c t u a l l y  t o  kII1 Kau'u and I t h u s  

convict  him of t h e  crime with which he is charged. 

UPON SENTENCE. 

Although t h i s  i s  a very se r ious  offence,  1 t a k e  i n t o  account 

a s  ex tenuat ing  f a c t o r s ,  f i r s t ,  tha.k t h e  accused had, a s  he t.hought, 

exhausted a l l  l a w f u l  means t o  recover h i s  b r ide  p r i c e  and, secondly, t h a t  

Mau'u has apparently made a good recovery. He i s  ascordingly sentenced 

t o  th ree  years '  imprisonment with hard labour. 
*"-e--m--qe.."--"--m 

S o l i c i t o r  f o r  t h e  Crovrn I P. J. Clay, Crovm S o l i c i t o r .  

S o l i c i t o r  Par t h e  accused a W. A. Lalor, Public  S o l i c i t o r .  


