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J U P G E NT. 

Th • la .. Orioln.tlna" an. In 
.ppUc.Uan f ... cmlal' that Land Tl 1 •• 

zefl"~ f~ kina. elecl.lon .nd I ea 

delemlneUan by W. CouI't. The f.ct. upon let. 

sw.on. la bI'OUCIh ...,..1' In In ffldaY! t by Mr. Youna. 

appltc I 

I 

haw ... • ppUcatlon to the Land Tl tl • halon I' Sec Ion l!) of 

the Land Tltl.. l •• lan Ordln.nce 1962 for Ion of II' 

cl.t. th t .ct of land at Port Ibr. pproxtu 1 Y 4!) 

aquue .U.. In ..... lncludlna June VIU.., nd Ina dcMn to 

L.lokl River. Sa n.Uve land .IXI no Cr1M"I land. The he.rlna of 

appllc tlon ~nced In I' of 1 .t ye.r d I. proceedlna. I 

the .nt_. other n ttv. cl nl h ppear.d nd llaO cl 

the lend. They have by their r'ftp sen atlv I been Joined al retlllClMlnt 

to thl. lu..on. and II C 11. Who appe 1'1 for IUppOrt. 

ppUcatlon. 

On the 8th April. Mr. YounG "de n ppllcatlon 0 L nd 

Tltl •• eo..ll.lon. t It e When the evldenc 

the L nd Tltl •• C 1 •• lon t porarl1y refr In fro. •• lna 

and .t tit c. for th- det Ina Ion by thh Court on nQ 

que.tlon of 1a •• - RII a contract of I 1 of land bet 

Crown valid und.r the 1 w xlltlnQ In 1891, If the lind 11y-

owned 1 nd and (J) not all nIItl v .. Who h ve I"terelta In the , Id 1 

were partl •• to the tranlactlo", or (b) the partlel to the trl".actlon 

h d no rloht 01' title In perpetuity of Ich they re e pab1e In 1 

of dhpo.lno, 01' (c) th pirtle. to the tr n .. etlon did not undItrlt nd 

the n.ture of the trlnllctlon". There had been Qlven In evidence before 

the L nd Tl U .. C~halon certain contI' eta, ... ereby In 1891 ~ 1897 

the Acalnhtr.Uon purported to purchase the 1 nd. The e.. Ich h 

... , 

- --------



IIUOh evt 
f ct. 
h. lina If .. could 

his thrM objeoUons conce 

tran .. ctions of puI'eIM. The appUcetton s 

of the Lend Tltl.s eo-tllton Ordtnence, tch provIelea In 

cour. of an .nqulry Into 01' the "alino of a.. r, eo-tlllO" 

• v, and upon the older of a judGe "'all, u.porarUy ref In f~ 

.. Uno a elechlon and state a c ... upon a .. ,tlon (otIwl' n 

que,tlon of faet only) for dlterllination by the &up.- Court TM 
.. n today 

and In ll-nuontd ju b .nt, the Land Tltlea ea.halon on 

Aplil, 1910, rel\l_ the appllcatlon. TM followlno paa f~ 

learned Chief C lsatontl"a naaona au.a up the baala of 

ea.laalon', eleclalona 

"What h .oat nlevant In y vie. h that the facta upon 

IIhlch the qu .. tlon of law h nqueated to be a ted an 

not all befon the Cc.Dhllon, they have not n 

aubject of a determination, aCJle y 01' Y not be 

.atabUahed, and they are cont .. ted. dete lnatlon of 

fact could properly be made by the eo..iaalon at thia at • 
I _ unable to aQree that the halon h 11 ly to be fl 

frca t .. c • being atated Ind the facta on lch the 

queatlon h to be at~ d be fll'at eatabllahed, clete ined 

or aQreed upon, ia, in my opinion, a neceaaary pre-requlai 

of any auch benefit." 

Now, it is plain that, under Section 32(1), aupl' , I h ve a 

dlacntion in the matter. Ho. that discretion ia to be e .. rcl_ hla 

been the subject of leQal a~nt before me. Mr. You~'1 ar<NMnt a 

that the Land Titles Commlaslon was wrong In the vie. it took that t 

thls staae, when t .. facts were not aQreed upon, and not clete ined 

it WII premature to have a case stated for the detellllin tlon by thh 

Court. He referred to Order 38(2) of the Rules of the SuPnM Court 

(Queenlland, adopted), which he submitted indicated by analOGY the 

principles to be ob.rved In the exercise of my dhcntlon. Order 38 

Rule 2 provldea, In aubstance, that If It is made to appear to the Court 



II 

only two .. t ~I to be con.1dend unde~ rule I 

.... Uon ch • IOUQh to be dete 1,," br 

.... tlon of 11., Iftd .condly, • 1 t conven1ent to 

that It , nd the" • noth1nca conta1ned 1n a..~ 38 Rule 2 

"qu1zoed that the fact. Ihould U~lt be dete 1ned ~ aazoeed UI'Oft fozoe 

a Court would o.~ a ca. to be .tated. He refened to H 

bear1na on conven1ence - Urlt, that the Land Tl let ea-1ll1on I I 

~.Ilon 1n whlch there re two by 1'1 lIho could overrule 

0\111 ea-lll1oner, .condly, that the relOlutlon of the qual 101\ of 

la. would "Uew the Land Titl .. ea-lliion CIf dacldlnca any 0 r 

qua.tionl IXcept tho. of the facti, and, bdly, at thh 

would be a .. hted to haw th t dete Inl Ion of b 10 

proceed l-.cllately without further debate 0 the dete In. 

flctl. However, It II quite pilin on the .uthorltlel that the r 

confernd br Ordar 38 Rule 2 will not be e .. rd.d re the 1 .1 

llabllity dependt on facti lch are dhpated. It h aufflden for e 

to "fer to the CI. which Wli ctted before the LInd TlU.. hiiOrt 

of Sy!!!r v. nu .. nderlOn Sonl Ltd., (1). There the Cour of 

Appell .. I delUng with n appllcltion for the dete lnetion of certain 

qualtionl by lpechl c.... The court I ldl-

-It doel not .... to UI poilible, or, If pollible, 

approprhte to exprell I general opinion on the law 

1IIIh1ch alaht be of no effect or err0n80ul on • certeln 

vie. of the flCtl or which would h.ve to be al rn.tlve 

with regard to I vlrlety of vie.1 of the facts ••••••••• 

In the pzoe .. nt CII' no facti hIve been aQreed and IIh t 

the outcame of the evidence will be is IIOlt Ul"lcert i . • 

It doel not .... to UI In the Interests of ei I' par y 

thlt a hypotheticll dect ston should be relched now.· 

(at pages 827/8). 

ThUI, if resort is made to the provhlonl of Order 38 qule 

2, by way of In.loqy, the Court ~uld not order the queltlO1\ of 1. 0 

be deteftllned on I lpecial cas. 1 f the facti upon IIhlch thlt ~I ion 

dependl I" not agreld or deteftllred. It I I unnecesslry for lilt to 

(1) (1963) 1 I.L.R. 823. 



U 01 flet. I 

"-dna It. dI 

.vold .. kina In 0I'dI1" on • hypotMtlcal t 0' I.c " '01", •• 
by II"I"lnaton L.J. In thI ca. cited ." •• Tuthlll, DIm •• ". 
a...lIlIIa.~"IIIIW_i:II..a...l~. (2), -tale fuactlon 01 Court h no 
dlcldI Ibaulet "Itlonl 01 11 , but to dlcldl.. Ion. of 1 
II'hlna be the putlol I. ..,,,It of • co In. 0' f.etl-

(At peae 440). '01" thI .... aon., I ,,'u. thI applic:aUon. 

Solicitor '01' tho 'pplicentl I W. A. Lllol', Public SolicltOl". 

Solicitor '01' thI "Ipolldent, 
Tho Adalnlltl'ltlon of tho 
Tom tol"Y of thI Papu • 
• nd Gulne. I P. J. ClIy, AcUna en- Sollcltol'. 

Solicitor for ~inlna 
.. apondintl • A. 1.1101', Publle Solicitor. 

(2) (1917) 86 L.J. Ch. 439. 
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