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There 1. at present pend1ng before the Land T1tles Comm1ss1on 

13 & 16. a elaia, No.1" of 1967, to certa1n lands known as DAl and DAl80 in the 

anIOn ,J. 

Port Moresby area. 

The original cla1- ... lDIde on 20th Jahlary 1967 by two 

ela_nt. on behalf of the Ogon1 Dabunari clan. On 4th November 1969 

a further four clai .. nt. repre.enting separate clans were joined and 

r~e.entat1ve. of three further clan. were jo1ned on 6th July 1970. 

It wa. ap'Nd befon _ that all partie. now befon the Coam1ssion 

e1ther fo~lly or lnf~lly before it pr10r to 6th July 1970. 

It .... ar. that the clailll of the clalllant. are .everal and 1t 

is ~ tha certa1n of the claiM overlap one another. 

n.. cla1ll a. 1t now atend. befon the CoaDlialon h that "the 

I .... 00IIIIPriHd in the annaed plan and kno.\ a. DAl and DAl80 11 o.ed 

.....,.Idlhua." 

g!nal appllca10n al.o .bowed that the Adm1nl.trat1on 

IUbJlCt 0' the appllcalon and the AdIlnlstratlon 

.......... Ion the ea-l •• lon to cont •• t the cla_ 0' the 
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On 8th Jul y l ast , in t he course of proceedings before the 

Coaadssion, all the applicants applied to amend the application by 

deleting the words set out above, namely, that the claim is "the land 

c~rised in the annexed pl an and known lIS OAl and DAlBO is owned by 

the above idihus" and by substituting therefor the words "that the 

claim by the Administr ation t o be the owner of the land comprised in 

DAl and DAlBO to the exclusion of cla ims to ownership by native custom 

of or the right by native custom to use the said land be declared 

invalid and of no force and effect. " The appUcation was opposed by 
the ~nistration. 

The Com.ission unanimousl y r ej ected the application to amend 

and published reasons for its dec i sion. 

On 10th July 1970 t ho sixth-named claimant appUed to the 

eo.adssion pursuant to Section 32(1) of t he Land Titles Commission 

Ordinance requesting it to state a case on certain questions for 

detendnation by the &Jpreaae Court . Section 32(1) reads as follows. 

-32. (1) In the course of an enquiry i nto or t he hearing of 

a llatter, the CoaII1saion may, and upon t he order of a Judge 

shall, temporarily rofrain from making a dec i sion and state 

a case on a question (other than a quest i on of f act only) 

for deteraination by the Supreme Court . " 

This 1PP1lcation was supported by the seventh and e ighth-named 

clal_nts. 

On the SIlllO day the ColDllission refused t he appUcation and 

9aVe its reasons in .riting. 

The -.tter now comes before this Court on t he hearing of an 

1PP1lcatlon of the present applicants , being the s ixth, seventh and 

eighth clat.ent., for an order that the Land Titles Commission 

t.-porarlly refrain f~ .. king a decision and stat e a case on certain 

quntlone for det8ndnatlon by the Supreme Court . The appl ication is 

eupported by all the other claimants and is opposed by the 

Adldnhtr.tion. 

The applicant. argue that the CoaDlsaion has power to control 

Ita OlIn pJ"OCedure but that if In the .ercll. of i tl dllcreUon to 

"fu .. or 1111_ an .. ndllent of the claill it IdlCllrect s itself in law 

the ...... Court Ie entitled to intel'Vene, and here , It is argued, 

It la IIPpannt thd the ec-t •• lon ected on I wrong principle because 

It ... ~ Id~ehen.ion. rellting to it. funct i on. , the l egal 

the dllnt. eought end the lew t o be eppU ed i n det ermlnln 

the applicant ••• y, the Coaad •• l on felled to giv 

__ to tbe feet that .U eight putie. on one lido of 

Scallon for • I ndIIIant. . 
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Coun.el for the Administration has argued to support the decisions of 

the Coaad.s ion, firstly to refuse the amendment and secondly to refuse to 

state • case. As to the first, it is said that the claimants by their 

proposed aDendment sought to abandon or at least defer the claim they had 

made to be owners of the l and and to substitute for it the contention that 

the Adadnistr ation could not est ablish its claim to the land, further, that 

the claimants' claim may wel l fail without the Administration having to 
establish its own title. 

s to the second, it is said that this application before me is not 

an application under Section 32(1) but an attempt to challenge a ruling by 

the Land Titles Commission in the course of the hearing. 

~~t I have set out is by no means a complete summary of the matters 

in issue but it is sufficient to outline the circumstances in which arises 

tho problem which I am r equired to detormine, and that is the limited 

question .nether under Section 32(1) of the Land Titles Commission Ordinance 

I should order t ho Commission to refrain temporarily from making a decision 

and to state a case on a question (other than a question of fact only) for 
deter.ination by the Suprome Court. 

I am not aware of any previous applications under this section to 
this Court and counsel did not refer me to any. 

A d.Uer procedure is provided for in some jurisdictions in respect 

to arbitrations - see for instance Section 19 of the Arbitration Act 1889 of 

England considered in The Tabernacle Permanent Building SOCiety v. Knight (1) 

and Section 19 of the Arbitration ~ct 19l~ of Victoria considered in 

Carr v. Shirt of ;ostonga (2). 

The Land Title. CoaBdssion Ordinance sets no criteria by which the 

erclae of II'( discretion should be controlled although the cases to which I 

s rtfured by counsel, including the two mentioned, give some indication of 
tters which ~e been con.idered relevant. 

In vi_ of the concludon I have reached I wish to make it abundantly 

clear that I express no view on the merits of the claimants' objections to 

the ec-la.ion'. rtfusa! to permit the proposed amendment. I heard sufficient 

to enable _ to appreciato the nature of the dispute and to conclude 

that the .. ndllent if allowed could well have a substantial bearing on the 

'utun proc_in98 before the Coan1ssion. I thertfore make no cOlllll8nt on 

the ... itten ,..alOM of the Connission dllted 8th July 1970. 

J _. he ..... concernod with what happened thereafter. 

J .... Nld. on 10th July application was made to the Colllllission 

c.rtain question. for the determination of this Court. 

h en before _. were cleerl y enough intended to be the 

fU •• l of the Commi •• ion to p.rmlt the amendment 
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questions, 01' the substance of them, for deterndnation by the Supreme Court. 

But it seems to me that at this stage the proceedings miscarried, and 
that the Commission did not address itself to the question properly before it. 
The Coaadssion said. 

" The Commission is not being asked to temporarily refrain from 
-.king a decision and state a case on a question for determination by 

the SUpr .... Court but to submi t to the &.Ipreme Court for its 
conftr.etion 01' otherwise a ruling made in the course of hearing the 
pres.nt appUcation. " 

I have the impression that the Commission in this opening passage of 
its reasons is equating the "decision" it is being asked to refrain from 
8&king with the ruling it had made on 8th July and that in effect it is 
saying to the claimants. "you are not asking us to refrain from making a 
decision and to state a case. You are asking us to submit to the SUpreme 

Court for confir.ation or otherwise the ruling or decision already made." 

The t.plication i. that in some way Section 32(1) does not fit the facts as 
they then _bted. 

It is true that the Comndssion then goes on to say without giving any 
rea IOn. that it did not consider "this IIIIIItter" one which it should refer 

under Section 32 but it ..... to me that the reason for this view is not 
~ relevant but unexpr •• sed considerations but the situation as the 
eo..t.s1on under.tood it, and as is described in the first paragraph of its 
reason. which I have s.t out above. 

I think it cl.ar that the "decision" referred to in Section 32(1) 

which the ec-1 .. ion 11 •• lted to t..,rarU y refrain from making is somethlnn 

in the nature of a flnal decision on the clatm. or a final determination of 
all the .. tters in dhpute and that it h no bar to the Commission staUnq il 

ca .. , or to this Court requiring it to state a ca •• , that the Commission 

he. already apre •• ed it. vie" on the que.tion or qu.stions it is asked tC' 

r.f.,.. 
In SpillS" Sfl! (3) which wa. conc.rned with Section 19 of the 

Arbitration Act 1889 of England, the Engli.h Court of Appeal held that the 
fect that the arbitrator had axpre •• ed no opinion adver.e to the party 

,1 ying for a direction th.lt a case be .tated was no bar to the right to 
1, for euc:h a diJoection, and the Court of Appeal cl.arly ... ume. that the 

right aiet. when an acIYer .. opinion hal already been upre .. ed, as is the 

c ......... 
In the preeent Ca .. I have concluded that the Co ... ion did not apply 

he pI'oper queetlon before it, namely, whether the Co •• don 
he Judlolal ... ci .. of it. discretion hav. etated a ea.e on the 

to be involved in it. ruling of 8th July 19'70, but 

.... ling of 8th July aa finally concluding the .tt .. 
aUnt that It IIlgllt lubaequentl y be 

,lion 32(1) 
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The pI'Obl_ then ls to decide what action I should take. I 

could adjourn thls su..ons in order that the Commission might reconsider the 

application to it in the light of the vi .. s I have expressed. This course 

hoMeJer ~ght still result in my having to deal finally with the application. 

All parties consider the ruling on the application to amend the 

claiM to be of considerable ia.,ortance. I am told that the claims refer to 

a large area of land on which the Administration has already erectad 

substantial t.prov.-.nts in the form of buildings and roads. And it seems 

that if the eo..dssion were wrong in refusing the application - and I do not 

say it was - the future course of these proceedings which have already 

continued for It years could bo significant! y changed. 

In the .. circumstances I hl!Ye decided to exerclse my dlscretion 

in favour of the applicants and to require the Coaalsslon to state a case on 

~estlons of law, substantially in the form of those set out in paragraph 18 

of the affidavit of IIlss Campbell, for determination by the &.Ipreme Court. 

Although it appears that the CoaIlsslon at the present stage of its 

enquiry is not in a position to mako any final decision the formal order will 

be in teras of Section 32(1) of the Land Tltles CoaIIIlss1on Ordinance. 

I aseu. that the parties will endeavour to provide a draft of the 

pr.-ad case for the eo.alssion and I invite their attention to the remarks 

of Hale J. in B.P. Ayltlolio Ltd. y. TO!!!! of ",lbany (4) and the authoritative 

stau.ent by the High Court on the principles regulating the contents of cases 

stated appearing in Tbg <Nan y. Rigby 8. Mol' (~). 

Solicitor for the Applicants' ~.A. Lalor, Public Solicitor. 

Solicitor for lit Respondent. P.J. Clay, A/Crown Solicitor. 

Solicitor for Other AIIpondents. \'I .A. Lalor, Public Solicltor. 

Hq. 


