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This is an appeal from an order .. de by the Uistrict 

Court at Port 'cresby making absolute an order nbi .. de on 
12th ~rch, 1970 under Section 188 of the District Courts Ordin­
ance on the application of the respondent and which attached all 
debts owing and accruing from the appellant as garnishee to one 
I\.U • ..tillar against whom the respondent had obtained a judgment 
in the Uistrict Court and who is referred to as ~the defendant~ 
in the District Court proceedings. In making absolute the order 
nbi the learned Stipendiary oAagiatrate found that the order 
nisi could and did attach to so much of the salary of the de­
fendant as had been earned by him up to the date of the ord£r 
and remained unpaid even though he had no expectation of receiv­
ing that pay until 20th ~rch, 1970. 

The ground of appeal is that the decision was wrong in 
law 1n that the order purported to attach the defendant's sala~ 
before the same became both due and payable. 

At the hearing in the District ~urt it was acc~ted 
by both parties that at all relevant times -

(a) the defendant was a temporary overseas employee 
of the garnishee and his terms of service were 
governed by the Overseas utficers' Temporary Em­
ployees Determination No. 3 of 1964 which was 
made under the provisions of the Public Service 
Ordinance and negulations; 

(b) the order nisi of the Uistrict Court was made on 
12th lerch, 1970 and served on the garnishee on 
19th I>~rch, 1970; 

(c) the defendant's pay fortnight ended on Wednesday, 
18th l-'arch, 1970 and became payable on Friday, 
20th lerch, 1970. 



8ecUon 1: 
an ozder for attachaent 
ing or aCCl'Uing- fZOll the glmllhee to the debtol-. 
of the Dietrict Court proc.eded on the belie that the effect: 
any ON.I' IUd. WI' to Ittlch d.bt, owing 01' eccnlng on the de 

..-. on which the 01'd.1' WI. mad. Ind not on the dlt. of ,.mc. 0 

J. the 01'd.1' on the gll'n1lh •• , and thlt thll 11 the cornet appzoec:h 

11 ,hown by UplD"ll GUlI'lpttt Pty. Ltd. v' D,rtf1n!s (1). Con­
llqu.ntly, a, the judgm.nt .. t. out, the only .aluy on whlch 
the 01'd.1' n1l1 could have operated, if at Ill, would have be.n 
for tho .. day. worked up to 12th .I'ch, 1970 whlch had not bltn 
paid for, togeth.r wlth any accumulated unpald adju.tment of 
.alery on hour. worked up to that date. 

The .aning of the word. -debts owing or accruing- in 
this context ha. been judicially considered from time to time 
and an authoritative exposition of their .. aning i. to be found 
in the judgment of Lindley, L.J. in Webb v' Stenton (2) in these 
word. -I should .ay. apart from any authority, that a debt legal 
or equitable can be attached whether it be a debt owing or accru­
Ing; but it mu.t be a debt. and a debt i. a sum of money which 
1. now payable or will become payable in the future by reason of 
a present obligation. debitum in presenti. solyendum in futuro· 
An accruing debt, therefore. is a debt not yet actually payable. 
but a debt which is represented by an existing obligation.- See 
also Heppenstall v. Jackson (3) a decision of the Court of AppeU 

and the recent decision of the Full Court of the Supreme Court 
of Queensland in Music Masters Pty. Limited v. ~nelle and 
Another and the Bank of New South Wales Savings aank Limited (4) 

in which the Court points out that this meaning of the phrase 
has been many times accepted. 

In this case it is clear that there was at the time of 
the making of the order nisi no sum of money which was then pay­
able by the appellant to the defendant and the matter for deter­
mination is thus whether there was at that date any sum which 
would become payable in the future by reasnn of a then present 
obligation. In my view. the various dccisi~ns to which I was 
referred dealing with the attachment of salaries and payments of 
a similar nature are not authority for the proposition that there 
is any different rule applicable t~ the attachment of wages or 
salaries than is applicable to the attachment of any other debt; 
each of the cases referred to seems to me to depend on its own 
facts. The test in each case is simply. on the facts. to deter­
mine whether there is a debt in the sense indicated by Lindley. 
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19~8l V.R. 01 1883 11 Q.a.u. 018 at p. ~27 
1939 1 K.a. ~~ 
1968 Qd. H. 326 at p. 330 



coa .. n8CHIUy 
pl"GVlalon. of the Public Senic 
Senice IJetUld.n.UOftl d .. ling with the t 
~el".tion applicable to the defendant. 

The Public Service (Overae •• T8Iporary &lployeee) 
Det.~nation 1964 provide. by Cl.u.e 19 that an employee sub­
ject to that det~ation shall be pald at the rat. correspond­
ing to the m1n~ rate of .a1ary flxed for an offic.r of the 
.ame .n and age perforaalng the .ame cla .. of work with a pro­
vieo that ln special c •••• payments at • higher rate m.y be 
approved. The rate of .. lary thu. applicable .s at th .. r de­
vant time that pre.crlbed by the Pub11c Service (Salaries and 
wertime) D.termination 1968. In that determination - salary 
i. defined a. belng the annual rate of s.lary fixed f or the 
officer by that determination. The determination also contains 
prov1aions for uvert1me and oxtra duty pay coq,uted by m(;ans of 
a formula in which an hourly rate of pay is an element, but 
this appears to be the only reference in the determination to 
hourly rates of pay. 

The Public Service (Papua and New Guin~a) Urdinance 
provides by Section ~A that pay is payable fortnightly and by 
Section ~B that all amounts of salary and allowances payable 
to an off leer may be rocovcr&d as a debt in any court of com­
petent jurisdiction. Another relevant provision of that Ordin­
ance is Section 60, dealing with t~orary employees in which 
Sub-section (9) provides that the services of an eq,loyee maybe 
dispensed with at any time by the Commissioner or the Depart­
mental Head. 

In the cas e of a weekly hiring for a weekly wage the 
common law rule is that no wages are due until the end of the 
week, so that if the workman left his employment before the end 
of the week he would have no claim tu any wages for such part 
of the week as he had worked (Warburton v. Heyworth (6». This 
may have been in the mind of Dean, J. in Universal Guarantee 
Pty. Ltd. v. uerefink (supra) (7) where the judgment debtor was 
employed at a weekly wage and it had been assumed by the partiE$ 
that his wages accrued from day to day and uean, J. at p. ~2, 
while expressing no opinion as to the correctness of this 
assumption, indicated that he had a good deal of misgiving about 
it. However, it seems that different considerations apply to a 

{~l {
1883} 11 Q.B.U. 518 at p. ~27 
1880 6 Q.B.D. 1, per Brett, L.J. at p. 7 
19~8 V.k.:>l 



,til ~.fennce to 
.tanding upon the .ubj.ct, that the "%¥ant .hall b. entitl 
hie wag •• fo~ the t1llle h. "l'Ve., though h. do not continu. in 
the •• ~vic. during the whole year." In Georg. v. Mavi" Caupra) 
(10) the plaintiff, a do.e.tic .e%V.nt, had I~rved for a month 
.nd h.r wage. were payable monthly and the c.ourt held that not­
withltanding that the pl.intiff had broken her contract by leav­
ing without giving the required notice thil did not deprive her 
of the right to r.cover wagol which had already accrued due to 
her, 10 that the queltion of entitlement to wag~1 by r6ason of 
their having accru~ due al distinct from their being payable 
did not arise, although it does appear to be implicit in the 
paaaage from (;utter v, Powell cited in the judgment that in tb1l 
type of employment wagos do accrue due as earnod. 

Althou9h the matter cannot be regarded as free from 
doubt, I have finally reached the conclusion that in the case of 
a temporary overseas employee in the pOlition of the defendant 
in this case, hil remuneration accrues due as earned, even though 
only payable fortnightly and by r~ason of Section 548 of the 
Public Service (Papua and New Guinea) Vrdinance only recoverable 
by him by action when it has become payable, that is, at the end 
of the fortnight in which such remuneration is earn'~. Apart 
from any other considerations, this appears to be a necessary 
consequence uf the right uf the ~mmissiuner or ucpartmental 
Head to disponse with his serviceaat any time, as, in such cir­
cumstances, which might not necessarily be by reason uf any mis­
conduct un the part of the employee but purely b~cause of the 
exigencies of the service, it is incunceivable that if such dis­
missal took place at a time which did not coincid~ with the end 
of a pay period, the employee would not be entitled to any pay­
ment for the period actually worked. I therefore consid~r that 
the defendant's remuneration accrued du£ at all events from day 
to day (it is not necessary fur me to consider what would be th~ 
positiun as to any lesser period and I do not do so) so that in 
respect of each day worked ther£ was a sum of money payable in 
the future,namely, at the end of the pay period,to the defendant 
as an employee of the appellant, by reason of a present obliga­
tion on the part of th~ appellant as employer so that th~re was 
a "debt accruing'· within the meaning of Section 188 of the I)is­
trict Couxts Ordinance. 

i8) (1911) 2 ~.B. 44~ at p. 44~ 
9) 6 T.H. 320, 2 Sm. L.C., 11th ed., p. 1 
10) (1911) 2 K.B. 44~ at p. 449 
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pneUeel dUflcu1U .. which 111gb' 
ea.e may bl 1n applying the pzovia, 
debt., depend1ng on which vi 
howevI&,, ob'8&'V1 that I can .el no p&'acUcal di' 
glv1ng effect to Section 188 1ntelp&'eted 1n the way in wh1cb 
have :lnd:lcated. 

I conl1d_ that the conc1ul1on nached by the leamed 
St1plndla&-y M89:l.t&-ate wa. CO&'&'ect and that the ozde&' ni.l .. de 
by the D:latdct Court on 12th Much, 1970 could and did attach 
to 80 much of the defendant's salary a. had been eamed by h1a 
up to that date and &'emained unpa:ld even though he had no 
expectation of &'ecelving that pay until 20th Much, 1970. 

The appeal 11 accordingly d1lm18sed and the order of 
the Di8t&'ict CoU&'t affirmed. 

Solicitor for the ~pellant' J .G. Smith, Acting Crown Sol1c1tor 

Solie! tor for the Respondent: J. Anthony Griffin 
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