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PAPUA AN9 NEW GUINEA 

REGINA v .  TIENbELI PAYALE 

T i e n d e l i  Pakale  of Paugunda v i l l a g e  i n  t h e  T a r i  
D i s t r i c t ,  i s  accused of t h e  w i l f u l  murder on t h e  5 t h  

Decenber, 1969 of Yasuara-Kurug a  Lhinibu; bo th  accused 

and deceased having been employed a t  t h a t  t ime  a t  

I t ikinumu P l a n t a t i o n  i n  t h e  h i l l y  h i n t e r l a n d  t o  P o r t  

~Aoresby. 

The deceased on t h a t  day r e c e i v e d  m u l t i p l e  s t a b  

wounds from which h e  d i e d  - t h e  k i l l i n g  be ing  undeniably 

unlawful  and c l e a r l y  i n t e n t i o n a l  on t h e  p a r t  of  one o r  
more p e r s o n s .  The evidence  e s t a b l i s h e s  t h a t  t h e  wounds 
caus ing t h e  d e a t h  were done w i t h  a  k n i f e  and t h a t  t h e y  

were a c t u a l l y  d e a l t  by one o r  bo th  of  two pe r sons  n o t  

p r e s e n t l y  b e f o r e  me; v i z ,  Paragua and Karu 

The question's f o r  my d e c i s i o n  may be. s h o r t l y  

phrased a s  : 

( a )  whether t h e  accused was a  p a r t i c i p a n t  i n  t h e  
k i l l i n g  and 

( b )  whether  he a t  t h e  t ime  was s e i z e d  wi th  t h e  

i n t e n t i o n  n e c e s s a r y  under S e c t i o n  305 of  t h e  
Code of Papua. 

Though t h e  Crown Prosecu to r  opened h i s  i n t e n t i o n  

of p rov ing  t h e  a c c u s e d ' s  g u i l t  a s  a  p r i n c i p a l  i n  t h e  

1st  o r  2nd d e g r e e s ,  t e rms  a p t  t o  t h e  l e g a l  s i t u a t i o n  

i n  c e r t a i n  Common Law s t a t e s ,  i t  is  c l e a r  t h a t  t h e  

c r i m i n a l i t y  a l l e g e d  would l i e  under S e c t i o n  7 ( b )  o r  

( c )  o r  pe rhaps  S e c t i o n  8 of t h e  Code, i f  i t  l a y  a t  a l l .  

The evidence  a g a i n s t  t h e  accused c o n s i s t s  a lmost  

e n t i r e l y  of s t a t e m e n t s  made by him t o  f e l l o w  workers j u s t *  

a f t e r  t h e  k i l l i n g  had t a k e n  p l a c e ,  t o  Sub.  I n s p e c t o r  
Blackwel l ,  t o  t h e  D i s t r i c t  Cour t  where t h e  accused gave 

evidence  a t  t h e  committal  p roceed ings ,  and aga in  t o  t h i s  

Cour t .  

The i n c i d e n t s  took  p l a c e  i n  t h e  v i c i n i t y  of t h e  road  

running through t h e  I t ik inumu P l a n t a t i o n .  Along t h i s  

road  a r e  t o  b e  found i n  o r d e r ,  a compound named 
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a t i k i  (where t h e  deceased a domest ic  s e r v a n t  s l e p t ) ,  

cement b r i d g e ,  ano the r  compound c a l l e d  Epere (where 

t h e  accused and o t h e r  r u b b e r  t a p p e r s ,  some of whom gave 

evidence ,  s l e p t )  and S i v i t a n a  Sawmill .  The d i s t a n c e  

between P a t i k i  and Epere i s  s a i d  t o  r e q u i r e  " a  long  

t ime"  t o  t r a v e l  on f o o t ,  t h a t  between Epere and S i v i t a n a  

Sawmill u a  s h o r t  t ime" .  I n s p e c t o r  Blackwell  e s t ima ted  

t h e  r o a d  d i s t a n c e  from P a t i k i  t o  Epere t o  b e  about  t h r e e  

n i l e s  and t h e  cement b r i d g e  t o  b e  i n  t h a t  s e c t i o n  of t h e  

road,  about  one m i l e  s h o r t  of  Epere.  

The deceased was seen by a w i t n e s s  G a r i  t o  l e a v e  

Pat i lc i  i n  t h e  company of one Waus, ano the r  Lhimbu some 
t ime  a f t e r  3 p.m., a f t e r  he had c o l l e c t e d  h i s  pay.  \then 

l a s t  seen  by t h i s  w i t n e s s  he was c a r r y i n g  a t r a v e l  bag 
and go ing  on t h e  main road  i n  t h e  d i r e c t i o n  o f  S i v i t a n a  

Sawmill.  The man Waus was found dead i n  t h e  g e n e r a l  

v i c i n i t y  of where t h e  d e c e a s e d ' s  body was found,  b u t  

some d i s t a n c e  away. This  body was n o t  found f o r  some 

days a f t e r  5 t h  December. Yasuara-Kurug and Waus were 

seen  i n  company l a t e r  on 5 t h  December by Yagionga S i l  

a t  t h e  Epere Compound. There, t h e  deceased borrowed 
a towel a s  a  p r o t e c t i o n  a g a i n s t  r a i n  and l e f t  Epere 
Compound i n  Wausqs company. It i s  n o t  known i n  which 

d i r e c t i o n  h e  walked i n i t i a l l y  b u t  when a t t a c k e d  h e  was 

i n  t h e  v i c i n i t y  of t h e  cement b r i d g e  and would seem t o  

have been r e t u r n i n g  t o  P a t i k i  Compound. The borrowed 
towel was found c l o s e  by h i s  body. 

From blood marks on t h e  r o a d ,  a  poo l  of blood 
i n  g r a s s  j u s t  o f f  t h e  road  and blood marks and t r a c k s  
through t h e  young r u b b e r  t h e r e  forming t h e  r o a d s i d e  

growth, i t  i s  a p p a r e n t  t h a t  t h e  deceased was a t t a c k e d  

i n  one  s p o t ,  pe rhaps  t aken  i n i t i a l l y  t o  ano the r ,  b u t  

c e r t a i n l y  l a t e r  (and t h e  evidence  e s t a b l i s h e s  t h i s  was 

done by n i g h t )  t o  a  s p o t  down t h e  c o u r s e  of  t h e  creek 

which f lows under t h e  cement b r i d g e .  When found t h e  

body was covered a s  t o  i t s  upper p o r t i o n  i n  a  bag of t h e  
t y p e  of  a  cornsack o r  copra bag.  The body was found on 
6 t h  December, 1969 - a Sa tu rday  morning. 

The f i r s t  w i t n e s s  t o  speak of s e e i n g  t h e  accused 
t h a t  day was Upe Waria, a  T a r i  l i k e  t h e  accused.  This  
w i t n e s s  s l e p t  a f t e r  f i n i s h i n g  work a t  3 p.m. and then  

went t o  d i g  sweet  p o t a t o e s  i n  h i s  garden.  While t h e r e ,  



- 3 -  

t ime would seem t o  have been j u s t  b e f o r e  o r  a t  

b ,  he  saw t h e  accused approach i n  t h e  company o f  
u and Paragua who were a l s o  r u b b e r  t a p p e r s  on t h e  
n t a t i o n .  He r e l a t e s  t h a t  of them o n l y  t h e  accused 

oke t o  him s a y i n g  " f o r g e t  about  what  y o u ' r e  do ing  - 
u might  a s  w e l l  come w i t h  u s  t o  t h e  house because  we 

ve  k i l l e d  a  man." He s a y s  t h e  accused had a  bush  

n i f e  (which he  i n d i c a t e d  a t  about  a  f o o t  l o n g )  i n  h i s  

and.  The accused denied  speaking t o  + e  b u t  s a y s  Karu 

i d  t h i s .  I n  r e t u r n i n g  wi th  t h i s  group t o  t h e  compound, 

e  s a y s  h e  heard  t h e  accused say  t o  two o t h e r s  working 

n  gardens  -"we have k i l l e d  one of t h e  men and l e f t  him 
e a r  t h e  cement. We would l i k e  t h e  two o f  you t o  come 

wi th  u s  t o  o u r  house."  L a t e r  Paragua i s  s a i d  i n  t h e  

p r e s e n c e  of t h e  accused t o  have i n v i t e d  one P a i j a  and 
o t h e r s  t o  h e l p  w i t h  t h e  more s e c u r e  h i d i n g  of t h e  body. 

Another T a r i  man, P a i j a  who was a p p a r e n t l y  one 
of t h e  l a s t -men t ioned  two g a r d e n e r s ,  speaks  o f  what 

t h e  accused s a i d  t o  him and s t a t e s  t h a t  t h e  accused was 
c a r r y i n g  a  k n i f e .  He says  t h a t  t h e  accused s t a t e d  "one 
of t h e  p e r s o n s  i s  dead n e a r  a  cementW..."we k i l l e d  two 

Chimbu men, one o f  them i s  dead - b u t  t h e  o t h e r  one g o t  
awayw, ..'*we k i l l e d  a  man and we l e f t  him n e a r  t h e  cement.  
L a t e r  on we w i l l  go and g e t  t h e  body and dump it" ( t h i s  
i n  answer t o  a  q u e s t i o n  a s  t o  t h e  r e a s o n  f o r  t h e  k i l l i n g . )  

I n  c r o s s  examinat ion  t h e  w i t n e s s  s a i d  "he ( t h e  a c c u s e d )  

t o l d  me a t  t h e  g a r d e n  ' a  man is  dead n e a r  t h e  cement '  b u t  

when he  came back a t  t h e  compound he  t o l d  me they  k i l l e d  

I t  was sugges ted  by de fence  counsel  t h a t  t h e s e  

two w i t n e s s e s ,  Upe and P a i j a  were e x h i b i t i n g  b i a s  a g a i n s t  
t h e  accused i n  t h a t  they  were wantoks o f  t h e  o t h e r  two men 
a l l e g e d  t o  have been c o m p l i c i t  t o  t h e  murder .  I canno t  

q u i t e  s e e  t h e  r e l e v a n c e  o f  t h i s  submiss ion .  It i s  t r u e  
t h a t  a n o t h e r  w i t n e s s  s a i d  he saw Paragua c a r r y i n g  a 

k n i f e .  No one e l s e  s p e a k s  o f  t h e  accused b e i n g  i n  
p o s s e s s i o n  of o r  c a r r y i n g  a  k n i f e ,  and a  k n i f e  was 

a c t u a l l y  found i n  t h e  bed of one of t h e  two a l l e g e d  
p r i n c i p a l s  - Paragua .  But what t h e s e  two w i t n e s s e s  s a y  
o f  t h e  a c c u s e d ' s  admiss ions  i s  amply backed up and 

rendered  c r e d i b l e  by what t h e  accused h imsel f  s a i d  t o  
o t h e r s  and t o  t h i s  Cour t .  

n 3 L. ,.d . ./ 
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The accused when ques t ioned by I n s p e c t o r  Blackwel l  

ade a  s t a t e m e n t  which was t a k e n  down i n  t h e  form of  a  
ecord of i n t e r v i e w .  Some c a v i l  was made a t  t h e  t r a n s -  
a t i o n  of q u e s t i o n  and answer i n t o  t h e  format  of a  
t a t emen t ,  and t h e  p r o p r i e t y  and accuracy  o f  t h e  t a k i n g  of 
he  s t a t e m e n t  were s e a r c h i n g l y  t e s t e d  by Mr. Lindsay ,  

e fence  Counsel ;  emphasis be ing  l a i d  on t h e r e  having been 

no T a r i  i n t e r p r e t e r  used .  C u r i o u s l y  enough though 

I n s p e c t o r  Blackwel l  s a i d  he  conversed f r e e l y  and w i t h o u t  
d i f f i c u l t y  t o  t h e  accused i n  P i d g i n ,  t h e  accused h imsel f  

sugges ted  i n  evidence  t h a t  a  T a r i  o r  Hur i  i n t e r p r e t e r  
was used a t  l e a s t  t o  some e x t e n t .  I n  t h e  e v e n t  t h e  o t h e r  
v e r s i o n s  g i v e n  by t h e  accused th rough  a  Hur i  i n t e r p r e t e r  

( i . e .  when he gave ev idence  i n  t h e  D i s t r i c t  Cour t  and 
i n  t h i s  Cour t )  a r e  s u b s t a n t i a l l y  i d e n t i c a l  w i t h  t h a t  

r ecorded  by I n s p e c t o r  B lackwel l .  Accordingly I s e e  no 

r e a s o n  t o  doubt  t h e  accuracy  o f  t h e  r e c o r d  o f  i n t e r v i e w  

o r  t h e  p r o p r i e t y  of i t s  t a k i n g  i n  P i d g i n .  

The f a c t s  which i n d i s p u t e d l y  emerge from t h e  
accused ' s  v a r i o u s  s t a t e m e n t s  a r e  t h a t  Karu and Paragua 
i n v i t e d  him t o  go wPth them from Epere a s  t h e y  were going 
" t o  f o l l o w  a  man", The accused a g r e e s  t h a t  he knew t h e i r  
i n t e n t i o n  was t o  k i l l  t h a t  man d e s i g n a t e d  by them. A f t e r  

r e c o v e r i n g  a  c i g a r e t t e  t e m p o r a r i l y  l o s t  o n t h e  f l o o r  of 
h i s  h u t ,  h e  s e t  o u t  a f t e r  them. The l a p s e  of t i m e  i s  n o t  
e s t a b l i s h e d  - t h e  accused agreed  i n  c r o s s  examinat ion  

t h a t  he  went a f t e r  Karu and Paragua a s  soon a s  he  found 
h i s  c i g a r e t t e .  He a r r i v e d  a t  a  s c e n e  n e a r  t h e  cement 
b r i d g e  on t h e  P a t i k i - S i v i t a n a  road  a t  a  moment when Paragua 

and Karu were engaged i n  k i l l i n g  t h e  Chimbu man Yasuara .  
A t  Pa raqua ' s  r e q u e s t  t h e  accused p u t  h i s  f o o t  on t h e  l e g  

of t h e  deceased  which was shaking o r  t w i t c h i n g  o r  k i c k i n g ,  . 
whi le  a  f u r t h e r  s t a b  wound o r  s e v e r a l  wounds were made i n  
t h e  d e c e a s e d ' s  neck.  The t h r o e  l e f t  t h e  scene  when s a t i s f i e d  

t h e  deceased  was dead .  
I 

The Crown u r g e s  t h a t  t h e  accused was engaged i n  
a  common e n t e r p r i s e  t h a t  of k i l l i n g  t h e  Chimbu man who 

had j u s t  l e f t  Epere Compound, from t h e  t ime of the  
c o n v e r s a t i o n  t h e r e  between Paragua,  Karu and t h e  accused .  
Though it i s  c l e a r  t h a t  t h e  accused then  knew of  Paragua 

and K a r u f s  i n t e n t i o n  t o  k i l l  t h e  C h i m b u I  am n o t  s a t i s f i e d  
beyond a  r e a s o n a b l e  doubt  t h a t  a t  t h a t  s t a g e  t h e  accused 

0 '> 
i i  ;i . . ./ 
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assented t o ,  encouraged,  a ided o r  j o i n e d  i n  t h e  e n t e r p r i s e .  
I am however s a t i s f i e d  t h a t  a s  from t h e  p o i n t  of t h e  
accused ' s  hur ry ing  forward a t  Pa ragua ' s  i n v i t a t i o n  he  
became a  p a r t y  t o  a  common e n t e r p r i s e  of murdering t h e  
Chimbu man - assuming t h e  murder had no t  a l r e a d y  been 
committed, I f i n d  a common purpose  from t h e  moment he  

j o i n e d t h e  a s s a u l t ,  because  of  h i s  p r e v i o u s  knowledge of 
t h e  i n t e n t  t o  k i l l  t h a t  man and from h i s  knowledge t h a t  
t h e  v i c t i m  was then i n  a  h e l p l e s s  c o n d i t i o n  and t h e  
expressed p lan  was i n  p r o c e s s  of b o i n g p u t  i n t o  e f f e c t  - 
s u b j e c t  t o  t h e  above assumption a s  t o  non-completion. 

It i s  of  course  a  f e a t u r e  common t o  many murders 

i n  t h i s  T e r r i t o r y  f o r  f e l l o w  clansmen t o  a s s o c i a t e  them- 
s e l v e s  r i t u a l l y  and t r i b a l l y  w i t h  a  murder which has  

a l r e a d y  been committed, by j o i n i n g  t h e i r  s p e a r s ,  a r rows,  
axe c u t s  o r  k n i f e  t h r u s t s  i n t o  t h e  body of a  v i c t i m  

a l r e a d y  s t r i c k e n  and k i l l e d  by t h e i r  f e l l o w s .  The q u e s t i o n  
posed f o r  me i n  t h i s  r e s p e c t  i s  i n  some r e s p e c t s  a k i n  
t o  t h a t  f a c e d  by Smi the r s  J .  i n  Req. v .  Jaminyen and 
S i r i n j u i  ( I ) .  

I t u r n  now t o  a  c o n s i d e r a t i o n  of  t h e  medica l  
evidence .  D r .  Wi lk ie  who performed t h e  au topsy  and 

t o o k ~ p h o t o s ,  d e s c r i b e d  a  l a r g e  number of minor and 
s e v e r a l  major s t a b  wounds ( a l l  l i k e l y  t o  have been 
i n f l i c t e d  by a  k n i f e  of t h e  k ind  i d e n t i f i e d  i n  ev idence  

a s  P a r a g u a ' s ) .  These f o l l o w i n g  h e  d e s c r i b e d  a s  s e r i o u s :  
one shown i n  E x h i b i t  D 3  t o  t h e  s i d e  f r o n t  of t h e  c h e s t  

i n t o  t h e  p l e u r a l  c a v i t y  and a o r t a ;  one i n  t h e  back 

j u s t  l e f t  of t h e  mid l i n e  p e n e t r a t i n g  t h e  p l e u r a l  c a v i t y  
caus ing  b l e e d i n g  i n t o  t h e  l e f t  p l e u r a l  c a v i t y  (shown i n  

E x h i b i t s  D9 and 10); and two i n  t h e  r i g h t  a n g l e  of t h e  

jaw i n  t h e  r i g h t  s i d e  of t h e  neck - t h e  upper of which 
went r i g h t  a c r o s s  t h e  pharanx ( t h e s e  a r e  t h o s e  shown 

under  t h e  e a r  i n  E x h i b i t  ~ 1 5 ) .  These wounds were i n  
t h e  d o c t o r ' s  op in ion  t h e  cause  of d e a t h .  The deep 
wound i n  t h e  back, t h e  deep wound i n  t h e  r i g h t  f r o n t  
of t h e  c h e s t ,  and t h o s e  i n  t h e  s i d e  of t h e  neck i n  t h e  

t 

d o c t o r ' s  op in ion  occur red  j u s t  b e f o r e  and were t h e  cause  
of d e a t h .  There were a  dozen o r  more o t h e r  wounds. 

I n  c r o s s  examination t h e  d o c t o r  s a i d  t h a t  
t h e  wound i n  t h e  s u p r a - c l a v i c u l a r  r e g i o n  though i n f l i c t e d  
i n  a c l a s s i c a l  p o s i t i o n  f o r  a  k i l l i n g  w i t h  one s t a b  

wound, i n  f a c t  s t r u c k  no v i t a l  s p o t  and was u n l i k e l y  

t o  have caused d e a t h ,  
*. 

(1) (unrepor ted  No. 264 - 27/10/62 Wewak) 9 /; 
'" -... / 



M r .  Lindsay s t a r t s  h i s  submiss ions  f o r  t h e  

ence on t h e  b a s i s  t h a t  from t h e  medical  examination 

umber of  t h e  wounds could p o s s i b l y  have been i n f l i c t e d  
e r  d e a t h  and asks  me t o  f i n d  one  wound on ly  was 
sed a f t e r  t h e  p o i n t  of t i m e  when t h e  accused p u t  h i s  

t on t h e  d e c e a s e d ' s  shaking o r  t w i t c h i n g  l e g ;  and 

m t h e s e  two f i n d i n g s  t o  a r r i v e  a t  a p o i n t  where I 
s t  e n t e r t a i n  a r e a s o n a b l e  doubt  a s  t o  whether  t h e  

deceased was s t i l l  a l i v e  when t h i s  one f u r t h e r  s t a b  wound 

was made, and should t h e r e f o r e  a c q u i t  t h e  accused o f  t h e  

cha rge .  

I must look a t  t h e  whole of  t h e  ev idence  and n o t  
merely t h e  medical  evidence  i n  a r r i v i n g  a t  conc lus ions  
a s  t o  t h e  c a u s a t i o n  of d e a t h  and i t s  p o i n t  of t i m e  d u r i n g  

t h e  i n c i d e n t s  d e s c r i b e d .  

I n  t h e  r e c o r d  of i n t e r v i e w  t h e  accused s t a t e d :  

"I went a b i t  f u r t h e r  and saw Paragua and Karu. These 

two were k i l l i n g  a man. They were n o t  on t h e  road ,  t h e y  

were on t h e  g r a s s  a l i t t l e  b i t  i n t o  t h e  r u b b e r .  The man 

was n o t  dead y e t ,  he was l y i n g  on t h e  ground and h i s  l e g  
was shaking.  I p u t  my f o o t  on h i s  l e g  and stopped i t  
shaking.  I saw where t h e y  had pushed 5 k n i f e  i n t o  h i s  

neck. He was n o t  dead y e t  and t h e y  pushed ano the r  k n i f e  
i n t o  h i s  neck. Paragua p u t  t h e  k n i f e  i n  h i s  neck aga in .  
I d i d  n o t  s e e  any o t h e r  Chimbu. When Paragua pushed t h e  k n i f e  
i n  t h e  Chimbu's neck h e  d ied . . . "  The Crown a s s e r t s  t h a t  

t h i s  shows a t  l e a s t  two wounds made i n  t h e  accused ' s  
p resence .  I make no s p e c i f i c  f i n d i n g  i n  t h a t  r e g a r d .  

The accused i n  h i s  r e c o r d  o f  i n t e r v i e w  s t a t e d  
t h a t  when asked by P a i j a  who k i l l e d  t h i s  man he r e p l i e d  

"Paragua, Karu and me. We k i l l e d  him." I must b e a r  i n  

mind t h a t  t h e  P idg in  express ion  " k i l l i m "  can be ambiguous 

and may merely  mean t i a s s a u l t e d  o r  wounded". The accused 

himself  seems c l e a r l y  t o  have used t h e  word i n  t h i s  
s e n s e  when he  s a i d  "we k i l l e d  two Chimbu men, one of 

them i s  dead ,  b u t  t h e  o t h e r  one g o t  away".. . However 
t h i s  may n o t  b e  of much s i g n i f i c a n c e  i n  t h e  c o n t e x t  of  

t h i s  p a r t i c u l a r  e n q u i r y .  

The accused says  t h a t  when i n  t h e  mortuary and 

shown t h e  Chimbu's body he  saw "a c u t  on t h i s  man's neck. 

This  i s  t h e  c u t  I saw Paragua make by pushing h i s  k n i f e  
i n .  



A f t e r  b e i  .ng g iven t h e  s t a t u t o r y  warning under 

S e c t i o n  103  of  t h e  D i s t r i c t  Cour ts  Ordinance t h e  accused 
a t  t h e  committal proceedings  gave evidence  and was t h e n  
c r o s s  examined. I pause  h e r e  t o  say  t h a t  such a  warning 

from a  pe r son  p r e s i d i n g  i n  a  Cour t  may n o t  b e  ve ry  
e f f e c t i v e  when an accused i s  unrepresen ted ;  and t o  draw 

t h e  a u t h o r i t i e s '  a t t e n t i o n  t o  t h e  obvious  d e s i r a b i l i t y  

of ensur ing  t h e  r e p r e s e n t a t i o n  of an accused a t  committal  
proceedings  a t  l e a s t  in c a p i t a l  c a s e s .  I b e a r  i n  mind t h a t  

under S e c t i o n  104 of  t h a t  o rd inance  what an accused s a y s  

fo l lowing  t h e  s t a t u t o r y  warning by way of s t a t e m e n t  o r  
g iv ing  evidence ,  i n c l u d i n g  any q u e s t i o n s  he  may be asked 

by t h e  p r o s e c u t i o n ,  a s  happened h e r e ,  becomes a d m i s s i b l e  
i n  t h i s  Cour t .  

I n  t h e  D i s t r i c t  Cour t  t h e  accused s t a t e d  "when 
they  had t h i s  Chimbu down on t h e  ground, when I came 

up he  c l o s e  t o  d e a t h  and h i s  l e g  was t w i t c h i n g  and 
Paragua pushed t h e  k n i f e  i n t o  t h e  l e f t  hand s i d e  of 

h i s  neck,  and t h e  Chimbu d i e d  then .  Karu and Paragua 
k i l l e d  him, I o n l y  h e l d  h i s  l e g  t h a t s  a l l . "  When I 

came up t o  them t h e  Chimbu was l y i n g  on t h e  ground 
Karu was s t a n d i n g  o v e r  him and Paragua was s t i l l  s t a b b i n g  
a t  t h e  Chimbu.' "Paragua s a i d  I ' m  t r y i n g  t o  k i l l  t h i s  man 
b u t  h i s  l e g  i s  k i c k i n 2  about  - you come and hold  h i s  l e g . "  

"I found them k i l l i n g  a  man. Paragua c a l l e d  
o u t  t o  me when I a r r i v e d  - t h e  man's l e g  was s t i l l  
shak ing  - b u t  t h e  man was n o t  dead. .  ..on a r r i v a l  t h e  man 

was unconscious h i s  l e g s  were s t i l l  shaking."  Mr. Lindsay 
cha l l enged  t h e  i n t e r p r e t a t i o n  of  t h e  accused ' s  p h r a s e  
which by t h e  t i m e  it had been t r a n s l a t e d  from t h e  Hur i  t o  . 
Pidg in  inc luded  t h e  p h r a s e  "man i d i e  p i n i s " .  He contended 
t h a t  t h i s  was a t  t h e  l e a s t  ambiguous and cou ld  mean "he 
was dead!'. M r .  Kukuris  t h e  Pidgin/Engl ish  i n t e r p r e t e r  
a f t e r  be ing  ques t ioned by. %r. Lindsay w i t h  my consen t ,  
i n s i s t e d  t h a t  i n  t h e  c o n t e x t  of  t h e  P i d g i n  used by t h e  
H u r i  i n t e r p r e t e r  (i&. L a k a r i  Imbiak) t h e  p r o p e r  i n t e r -  
p r e t a t i o n  was "unconsciousw.  

The accused ' s  evidence  cont inued:  "I s topped 
t h e  shak ing  l e g  by p l a c i n g  one of my l e g s  on t h e  pe r son  

whi le  Paragua was pushing t h e  k n i f e  through t h e  neck of  
0 
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I n  t h i s  Cour t  t h e  accused a g a i n  gave evidence .  

A f t e r  d e s c r i b i n g  t h e  t a l k  a t  t h e  compound w i t h  Karu and 
Paragua,  h e  s a i d  i n  c h i e f  d e s c r i b i n g  h i s  a r r i v a l  a t  t h e  
b r idge :  



t h e  deceased .  Because of what Paragua d i d  wi th  t h e  k n i f e  
t h e  man d i e d ,  then  we r e t u r n  t o  our  houses."  I n  answer 
t o  h i s  own c o u n s e l ' s  q u e s t i o n  " P l e a s e  say  what happened 

when you. p u t  your l e g  on t h e  deceased"  he  s a i d  "whi le  

I had one of my l e g s  on t h e  d e c e a s e d ' s  l e g ,  Paragua 

p i e r c e d  k n i f e  through h i s  neck".  To t h e  q u e s t i o n  

What e l s e  happened t h a t  moment? "The man d ied . "  

What do you mean when you say  he d i e d ?  "The deceased 

was n o t  shak ing  any more - t h a t s  why we s a i d  he  was dead."  
To h i s  own counsel  t h e  accused admi t t ed  t h a t  he s a i d  t o  

P a i j a  "we k i l l e d  two Lhimbu men, one o f  them i s  dead,  t h e  

o t h e r  g o t  away. .." I n  c r o s s  examination,  t h e  accused 

acknowledged t h e  Record o f  I n t e r v i e w  a s  a  c o r r e c t  

r e c o r d ,  t h a t  t h e  t a l k  w i t h  I n s p e c t o r  Blackwel l  had been 

i n  P idg in ,  though t h e  s e r v i c e s  of a  Hur i  i n t e r p r e t e r  ivlapria 

were used t o  some e x t e n t .  He s t a t e d  t h a t  a t  I t i k inumu 

t h e  T a r i s  do n o t  l i k e  Chimbus because  t h e r e  a r e  more 
Chimbu bossbo i s  t h a n  T a r i ,  though t h e  Chimbus a r r i v e d  
l a t e r .  He admi t t ed  he  knew when Karu and Paragua  l e f t  
Epere t h e y  i n t e n d e d  t o  k i l l  a  p a r t i c u l a r  man. 

He was asked a s  t o  h i s  f i r s t  view o f  t h e  s c e n e  

when coming t o  t h e  b r i d g e .  Uid i t  appea r  t h e  man was 

h e l p l e s s ?  And h e  r e p l i e d  "To me two a g a i n s t  one - one  
pe r son  would b e  unab le  t o  defend h imse l f . "  He s a i d  

when Paragua saw him Paragua c a l l e d  o u t  t o  him and asked 

him t o  come. He s a i d  Karu and Paragua each  had a  k n i f e  

i n  hand. The deceased  man was n o t  c a l l i n g  o u t  - t h e  on ly  

t h i n g  was t h a t  h i s  l e g  was shaking - t h e  r e s t  of t h e  body, 
t h e r e  were no movements. Paragua s a i d  " I ' m  t r y i n g  t o  
k i l l  t h i s  man b u t  h i s  l e g  i s  k i c k i n g  a b o u t  - come and hold  

h i s  l e g " ,  and he thereupon p u t  h i s  f o o t  on t h e  l e g  t o  s t o p  
it shak ing .  

Ques t ion .  " A t  t h a t  s t a g e  you saw Paragua s t a b b i n g  t h e  

deceased."  Yes. He d i d  n o t  s e e  Karu s t a b b i n g  - h e  was 

standing t h e r e  do ing  n o t h i n g  - " t h e  man was dead". 
"When I p u t  my f o o t  on h i s  l e g  i t  was s t i l l  shak ing  - b u t  

t h e  l e g  s topped shak ing  when Paragua p u t  t h e  k n i f e  i n t o  
t h e  d e c e a s e d ' s  neck."  Paragua s t abbed  on ly  once a f t e r  
he t h e  accused p u t  h i s  f o o t  on t h e  deceased ' s  l e g  - he 

d i d  n o t  s e e  any o t h e r  s t a b b i n g .  

w e s t i o n .  "When you p u t  your  f o o t  on h i s  l e g  you wanted 

t o  a s s i s t  Karu and Paragua t o  k i l l  him, g e t  r i d  of h i a . "  Yes. 
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e s t i o n .  A f t e r  Paragua s tabbed him once - how long d i d  
e  t h r e e  of  you s t a y  t h e r e  b e f o r e  you l e f t .  

swer. "We l e f t  a s  soon a s  t h e  man d ied . "  

This  i s  a  c a s e  where t h e  accused himself has  
rovided evidence  r e p e a t e d l y  of  h i s  b e l i e f  t h a t  - 

( a )  b o t h  men he  saw were t r y i n g  t o  k i l l  t h e  

deceased 

(b )  t h a t  f u r t h e r  a c t i o n  t o  e f f e c t  t h a t  was necessa ry  

( c )  t h a t  he a s s i s t e d  t h a t  a c t i o n  

( d )  t h a t  t h e  f u r t h e r  a c t i o n  k i l l e d  t h e  man 

do n o t  c o n s i d e r  t h i s  c a s e  analogous t o  S i r i n j u i ' s  c a s e  

n  t h a t  a  r e a s o n a b l e  hypo thes i s  could b e  e n t e r t a i n e d  by 
t h e  u s e  of words on t h e i r  f a c e  c o n f e s s i o n a l  

t o  a  k i l l i n g ,  a r e  e x p l i c a b l e  on a  b a s i s  f a v o u r a b l e  t o  t h e  

accused - whereby t h e  accused should b e  g iven t h e  b e n e f i t  

I look  a t  t h e  a c t i o n s  of t h e  accused,  Karu and 

Paragua a s  t h o s e  of  p r i m i t i v e  men f a m i l i a r  w i t h  t h e  k i l l i n g  

of animals .  I am s a t i s f i e d  beyond any doubt t h a t  Karu, 

Paragua and t h e  accused f e l t  a t  t h e  t imff iparagua c a l l e d  
f o r  and ob ta ined  t h e  a c c u s e d ' s  h e l p  t h a t  t h e  deceased 

was n o t  then  dead,  t h a t  f u r t h e r  a c t i o n  was r e q u i r e d  t o  
e n s u r e  t h a t  he  a c t u a l l y  d i e d .  I b e a r  i n  mind t h e : d o c t o r f s  
o p i n i o n  t h a t  from t h e ' t i m e  of i n f l i c t i o n  of t h e  c h e s t  wound 

shown i n  D 3  t h e  deceased would have t a k e n  minutes t o  d i e ,  

t h a t  it could  have t a k e n  a s  l o n g  a s  twenty minutes and 

l e s s  l i k e l y  t h i r t y  minutes .  I am s a t i 5 f i e d  beyond any 

reasonab le  doubt  t h a t  t h e  deceased though c l o s e  t o  d e a t h  

was n o t  dead a t  t h e  t ime  o f  i n f l i c t i o n  o f  t h e  neck wound. 
by Paragua t h a t  t h e  accused observed.  I am s a t i s f i e d  

t h a t  by h i s  a c t i o n s  t h e  accused a ided  t h e  i n f l i c t i o n  of 

t h e  s t a b b i n g  which f i n a l l y  ended t h e  d e c e a s e d ' s  l i f e .  

An a c t  done by and i n  pussuance .6 f  a  common purpose  
i s  an a c t  done by a l l ' .  ( R .  v .  Salmon) (2). Under t h e  

Common Law t o  e s t a b l i s h  a i d i n g  and a b e t t m g  i t  was s u f f i c i e n t  

t o  show t h a t  t h e  accused knew what was going on and d i d  
something t o  f u r t h e r  i t  (5. v. Kupferberq)(3)& a c t  o r  
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omission r e l i e d  on t o  s u p p o r t  a  charge  of unlawful  k i l l i n g  
needed n o t  t o  b e  t h e  s o l e  o r  even t h e  immediate cause  of  

d e a t h  - it was s u f f i c i e n t  i f  it a c c e l e r a t e d  t h e  d e a t h  
(a. v .  Burdee. (4)  and li. V. Dyson (5)  1. This  Common 

Law s t a n d p o i n t  appears  t o  have been c a r r i e d  i n t o  t h e  

Code under S e c t i o n  306. 

I am s a t i s f i e d  beyond r e a s o n a b l e  doubt  t h a t  t h e  

s t a b b i n g  by Paragua w h i l e  t h e  accused a t tempted t o  s t i l l  
t h e  k i c k i n g  l e g ,  accelera-ted t h e  d e a t h .  Th i s  i s  p robab ly  
s u f f i c i e n t  t o  b r i n g  t h e  m a t t e r  under t h e  ca tegory  of an 

a c t  which h a s t e n s  t h e  d e a t h  of ano the r  pe r son  who when 

t h e  a c t  i s  done i s  l a b o u r i n g  under some d i s o r d e r  ( v i z .  

t h a t  induced by t h e  e a r l i e r  woundings) - S e c t i o n  296. 

But a s  I have s a i d  e a r l i e r ,  I am indeed s a t i s f i e d  
beyond any r e a s o n a b l e  doubt  t h a t  t h e  s t a b b i n g  a f t e r  t h e  

i m p o s i t i o n  of  t h e  accused ' s  f o o t  p r e s s u r e  on t h e  deceased ' s  

l e g  was t h e  immediate cause  of t h e  deceased ' s  d e a t h .  

C e r t a i n l y  t h e  d e a t h  was p o s t  hoc and I s h a r e  t h e  a c c u s e d ' s  

obvious b e l i e f  t h a t  i t  was p r o p t e r  hoc. The t r i o  l e f t  t h e  

body on ly  when it was undoubtedly dead - v i z .  a f t e r  t h e  
i n f l i c t i o n  of  t h a t  neck wound. 

I f i n d - t h a t  t h e  accused w h i l e  a c t i n g  a s  a  p r i n c i p a l  
under S e c t i o n  7 ( b )  and ( c )  and having a t  t h e  t ime t h e  

i n t e n t i o n  of caus ing  t h e  d e c e a s e d ' s  d e a t h ,  un lawfu l ly  k i l l e d  

t h e  deceased.  

I c o n v i c t  him of  w i l f u l  murder. 

Having g iven my d e c i s i o n  a s  above I say t h a t  
t h e  de fence  was conducted s t r i c t l y  by Mr. Lindsay towards 
a  l e g a l i s t i c  b a s i s  a s  he was no doubt  r e q u i r e d  i n  d u t y  t o  

do .  Being s i m i l a r l y  c o n s t r a i n e d  by d u t y  I had endeavoured 
t o  f u l f i l  my r o l e  a s  judge and j u r y  app ly ing  A u s t r a l i a n  
in t roduced  l e g a l  concep t s  - i n  a  s i m i l a r  l e g a l i s t i c  way. 
I have endeavoured t o  make my d e c i s i o n  q u i t e  a p a r t  from 

what t h e  t h i n k i n g  of t h e  T a r i  and Chimbu communities would 

undoubtedly be ,  v i z .  t h a t  t h i s  man had c l e a r l y  p a r t i c i p a t e d  , 
i n  t h e  k i l l i n g  o f  t h i s  man and would p a r t a k e  of  such g u i l t  

t h e r e f o r e  a s  t h e  r e s p e c t i v e  communities would a s c r i b e  t o  

t h e  deed. I have doubt  whether  t h e  l e g a l i s t i c  approach 
which I have endeavoured t o  apply w i l l  o r  n e c e s s a r i l y  



ought t o  b e  a p p l i e d  i n  t h e  l e g a l  system of  t h i s  coun t ry  
of t h e  f u t u r e  t o  c i rcumstances  such a s  t h o s e  shown h e r e .  
I doubt  whether  t h e  communities a p p r e c i a t e  and unders tand 
such an approach. I f e e l  t h a t  t h i s  k ind  of c a s e  r e i n f o r c e s  

t h e  need f o r  some k i n d  of  a s s o c i a t i o n  of r e p r e s e n t a t i v e s  
of t h e  community - t h e  indigenous  Papuan and New Guinean 
community i n  d e c i s i o n s  a s  t o  c u l p a b i l i t y  i n  such circum- 

s t a n c e s  a s  t h o s e  shown h e r e .  I hope I s h a l l  n o t  be 
r ega rded  a s  r a s h  i n  express ing  such an op in ion  a s  a  
comparat ive newcomer t o  t h e  l e g a l  system of  t h i s  coun t ry .  

Sen tence  8 y e a r s  imprisonment w i t h  ha rd  l a b o u r .  

S o l i c i t o r  f o r  t h e  Crown - P. J. Clay,  Acting Crown S o l i c i t o r  
S o l i c i t o r  f o r  t h e  Accused : W. A. L a l o r ,  P u b l i c  S o l i c i t o r  


