
THE TERRITORY OF 
) 

PUA AND NEW GUINEA ) 

Wednesday, 

6 th  May, 1970. 

THE ADMINISTRATION OF THE TERRITORY 
OF PAPUA AND NEN GUINEA. 

Appellant - and - 
TOILU MA1 on behalf of t h e  KURAKUR CLAN 
and ARURUSEA TA-US on behalf of t h e  
GNAI-U CLAN. 

Respondents. 

re  EMANANUS ISLAND. . 
This is an Appeal aga ins t  t h e  Fina l  Order of t he  Land T i t l e s  

m i s s i o n  da ted  29th August, 1969, whereby the  Commission dec lared  - 
" t h a t  i n  connection with t h e  claim t o  r e -e s t ab l i sh  ownership, 

a s  a t  t h e  appointed da t e ,  of i n t e r e s t  i n  o r  i n  respec t  of 

t he  claimed land  it i s  not  e s t ab l i shed  t h a t  a s  a t  t he  

appointed da t e  t he  Claimant was e n t i t l e d  t o  an i n t e r e s t  i n  

t h e  claimed land o r  t o  be r e g i s t e r e d  o r  e n t i t l e d  t o  be 

r e g i s t e r e d  a s  t h e  owner of o r  person e n t i t l e d  t o  an i n t e r e s t  

therein."  

The grounds of appeal a r e  t h a t  t h e  Commission exceeded i t s  

u r i sd i c t ion  and was wrong i n  law i n  t h a t  - 
( a )  it f a i l e d  t o  permit withdrawal of t h e  Claim f o r  

r e s t o r a t i o n  of t i t l e ;  

( b )  it heard t h e  ma t t e r  a f t e r  t he  Claim f o r  r e s t o r a t i o n  

of t h e  t i t l e  had been withdrawn. 

he Appellant seeks an order  t h a t  t h e  Final  Order of t h e  Commission be 

uashed and t h a t  t he  Appellant be permit ted t o  withdraw i t s  Claim f o r  

e s t o r a t i o n  of t i t l e .  

The Administration, which was t h e  Claimant before t h e  Commission, 

a l leged  t h a t  it had withdrawn i t s  Claim on two occasions. The f i r s t  was 

by le t ter  dated 23rd March, 1966, t h a t  is ,  p r i o r  t o  t he  making of t h e  
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rovis ional  Order on 28th ~ u l ~ ,  1966. Th i s  a l leged  withdrawal was 

nvest igated by t h e  Cdmmission during t h e  course of t h e  public  hearing 

t Kavieng on 23rd Ju ly ,  1969, and i t s  f inding  was t h a t  t he re  was no 

ecord of t h e  same having been communicated t o  t h e  Commission and having 

hereby become e f f e c t i v e  p r i o r  t o  t h e  making of t h e  Provisional  Order. 

he Commission the re fo re  concluded t h a t  t h e  a l leged  withdrawal of 

3rd March 1966 had been i n e f f e c t u a l  and t h a t  t h e  Provis ional  Order was 

 he second purported withdrawal was t h ~  one which i s  t h e  

subjec t  mat te r  of t h i s  Appeal and was made by Counsel f o r  t h e  Claimant a t  

he publ ic  hearing of t h e  Claim before t h e  Commission a t  Kaviens. 

A t  t h e  commencement of t h i s  Appeal, Counsel f o r  t h e  Appellant 

ntimated t h a t  he was no longer press ing  the  Claimant's e a r l i e r  contention 

h a t  it had withdrawn i t s  Claim p r i o r  t o  t h e  da t e  of t h e  making of t h e  

Provisional  Order and t h a t  h i s  argument would be l imi t ed  t o  t h e  withdrawal 

of t he  Claim a f t e r  such Order had issued.  

The exerc ise  by the Administration of t h e  r i g h t  t o  withdraw a 

Claim under t h e  Restorat ion Ordinance i s  p o t e n t i a l l y  a  mat te r  of some 

importance by v i r t u e  of Sect ion 14, which provides t h a t  t h e  time limits 

which opera te  aga ins t  o the r  persons s h a l l  not  apply t o  t h e  Administration 

a s  long a s  a  F ina l  Order has not  been made i n  r e spec t  of t h e  land 

concerned. Once, however, a F ina l  Order has  been made, t h e  Land T i t l e s  

Commission (Eeclara tory)  Ordinance 1968 enac t s  t h a t  t h e  same becomes a 

judgment i n  rem i n  r e spec t  of t h e  ownership of land t h e  subjec t  of t h e  

decision and of t h e  r i g h t s ,  t i t l e s  e s t a t e s  and i n t e r e s t s  t he re in  s e t  out.  

I f  t he re fo re  it i s  decided i n  t h i s  Appeal, a s  it is urged on 

behalf of t h e  Appellant,  t h a t  a  Claimant has the  r i g h t  t o  withdraw h i s  

Claim a t  any time before a  Final  Order has  been made, then t h e  Claimant 

of h i s  own dec is ion  can i n h i b i t  t h e  power of t h e  Commission t o  make 

f indings  a s  t o  ownership which would, once made, opera te  a s  a  judgment 5.n 

rems and, i f  t h a t  Claimant is the  Administration, it has  t h e  un res t r i c t ed  

r i g h t  t o  make a f r e sh  Claim i n  r e spec t  of t he  same land  a t  any l a t e r  time 

when it should consider  t h a t  circumstances have become more favourable. 

There a r e  r e l a t i v e l y  few Clsims s t i l l  t o  be d e a l t  wi th  i n  t h e  Restorat ion 

ju r i sd i ca t ion  and any advantage which might accrue t o  t h e  Administration 

a s  a  r e s u l t  of such 3 determination may not  now be of g rea t  p r a c t i c a l  

The f i r s t  poin t  r a i s ed  by Counsel f o r  t h e  Appellant i s  t h a t  t he  

Commission was wrong i n  law when it s t a t e d  i n  t h e  reasons handed down by 

the  learned Chief Commissioners- 

,> ~. 
l .: 2 
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"In t h i s  regard Counsel a l s o  sought a s s i s t ance  from t h e  

provisions of Rule 15(3)  of t h e  Land T i t l e s  Commission 

Rules 1968. That Rule, however, i n  my opinion, cannot be 

r e l i e d  upon a t  a l l  a s  it i s  not  appl icable  t o  proceedings 

under t h e  Land T i t l e s  Restorat ion Ordinance." 

Rule 15(3) s t a t e s  i n t e r  a l i a  t h a t  an Application s h a l l  not be 

rd  unless t h e  ~ ~ ~ l i c ' a n t  and Respondent o r  t h e i r  r ep resen ta t ives  a re  

sent  a t  t h e  hearing. 

Counsel submitted t h a t  t h e  Chief Commissioner was wrong i n  

yinq t h a t  Rule 15(3)  was not appl icable  t o  proceedings under t h e  

to ra t ion  Ordinance i n  view of t h e  provis ions  of Rule 8(2)  which s t a t e s  

t the  Land T i t l e s  Commission Rules 1968 s h a l l  apply, mu ta t i s  mutandis, 

any mat te r  a r i s i n g  under t h e  Restorat ion Ordinance o r  t he  Regulations 

Rule 15  d e a l s  a t  some length  wi th  t h e  procedure t o  be observed 

the  hearing of "Applications". The Applicat ions spec i f iba l ly .  

ntioned i n  t h e  Rules appear t o  r e l a t e  t o  those  made under t h e  provisions 

the  Land T i t l e s  Commission Ordinance 1962-1967, t h e  Land (Tenure 

nversion) Ordinance 1963 and under Sect ion 82  of t h e  Land Ordinance 

62. The whole content  of Rule 15  seems t o  me t o  have no connection with 

roceedinqs under t h e  Restorat ion Ordinance because t h e  l a t t e r  a re  subjec t  

t h e  express provisions of t h a t  Ordinance and those provis ions  do not  

ppesr t o  be i n  any way a f f ec t ed  by Rule 15. 

However, Counsel f o r  t he  Appellant,  although he d id  not  p re s s  

he ma t t e r  s t rongly ,  argued t h a t  t he  e f f e c t  of Rule 15(3) when rend wi th  

u le  8(2)  was t h a t  an appl icant  or ,  i n  t h e  Restorat ion j u r i s d i c t i o n ,  a  

laimant, i f  he wishes t o  withdraw, can e f f e c t i v e l y  do so j u s t  by f a i l i n g  

t o  be present  a t  t h e  hearing; t h e  Commission can g ive  a dec is ion  under 

t h e  Rule 15(3) i n  t h e  absence of t h e  o t h e r  par ty ,  t h e  Respondent, but 

cannot do s o  i n  t h e  absence of t h e  Applicant who i n  the  Restorat ion 

ju r i sd i c t ion  must be t h e  Claimant. 

Rule 15(3) i s  not ,  i n  my opinion, of any a s s i s t ance  t o  t he  

.Appel lan t  i n  t h i s  case, because i n  f a c t  t h e  Claimant was represented a t  

t he  hearing and a dec is ion  aga ins t  it was then given. However, Counsel , 
argued t h a t  recognit ion must be given t o  Rule 15(3)  and it must be 

t r e a t e d  a s  a  f a c t o r  which suqqests  t h a t  a  Claimant can withdraw a t  t he  

hearing and a s  an ind ica t ion  t h s t  a  Claimant i s  not neces sa r i l y  caught 

i n  t he  s i t u a t i o n  where a F ina l  Order must be made a s a i n s t  him. I do not 

f i nd  it necessary, f o r  t h e  reason above given, t o  decide t h e  mat te r ,  

but i f  I were t o  do so, I would uphold t h e  view expressed by t h e  Chief 

Commissioner t h a t  Rule 15(3) was not  appl icable  t o  proceedings under t h e  

Restorat ion Ordinance. 
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Counsel f o r  t he  Appellant then went on t o  a t t ack  t h e  Chief 

i s s i b n e r ' s  reasons where t h e  l a t t e r  had r e l i e d  f o r  h i s  dec is ion  on 

provisions of Sect ion 42 of t h e  Restorat ion Ordinsnce. These 

sons weret- 

entence except t o  repea t  t h a t  an Applicant need not  be present  a t  a 

ear ing  and t h a t  under t h e  Rule quoted above, a s  it now stands,  t h e  

ommission i n  such case could no t  make a Final  Order. 

Sec t ion  42 reads  a s  followsn- 

"(1) Subjec t  t o  Sec t ion  37 of t h i s  Ordinance, t h e  Commission 
s h a l l ,  a f t e r  t he  da t e  spec i f i ed  i n  t h e  no t i ce  published 
under Sect ion 34 of t h i s  Ordinance, proceed t o  inves t iga t e ,  
hear  and determine t h e  claims, ob jec t ions  and references  
which a r e  t h e  sub jec t  of ,  o r  r e l a t e  t o ,  t h e  provis ional  
o rde r s  l i s t e d  i n  t h e  not ice ,  and t o  make f i n a l  o rde r s  i n  
r e spec t  thereof ,  e i t h e r  i n  t h e  same terms a s  t h e  
provis ional  orders ,  o r  i n  such o the r  terms a s  it t h i n k s  
ju s t .  

(2) I f ,  i n  respec t  of a provis ional  order ,  no objec t ion  i s  made 
i n  accordance with the  provisions of t h i s  Ordinance on o r  
before  t h e  d a t e  spec i f i ed  i n  t h e  n o t i c e  published under 
Sect ion 34 of t h i s  Ordinance r e l a t i n g  t o  t h a t  order ,  t h e  
Commission may, without a hearing, make a f i n a l  o rde r  i n  
t h e  terms of t h a t  provis ional  order  o r  i n  such o the r  terms 
a s  t h e  Commission t h i n k s  ju s t .  

(3)  The Commission may, i f  it appears t o  it convenient and 
j u s t  so t o  do - 
( a )  make more than one f i n a l  order  i n  respec t  of t h e  

claims, ob jec t ions  and references  which a r e  t h e  
subjec t  of o r  r e l a t e  t o  one provis ional  order;  o r  

11 )  (1959) 2 Q.B. a t  page 219. 
.q 3 >' 
.u. .n 9 

,I, , 7 . '  .....,. r ' . . . . ~  f must now consider  t h e  quest ion a s  t o  whether 
o r  not  a withdrawal may be e f f ec t ed  a t  t h i s  s tage,  i.e. 
a f t e r  t h e  i s sue  of an Order and the  lodging of a re ference  t o  
na t ive  r i g h t s ,  Counsel f o r  t h e  claimant contends t h a t  t he  
r i g h t  t o  withdraw remains r i g h t  up  u n t i l  almost t h e  time t h a t  
judgment i s  ~ i v e n  and c i t e s  d i c t a  of Parke B. which i s  quoted 
in a bassage of t he  judqment of t h e  Court of Awoeal i n  
~ l a c k ' v .  Arthurs Enqineerinq Ltd. (1) .  The d iscusses  
t h e  Common Law and s t a t u t o r y  r i g h t s  of a p a r t y  t o  e l e c t  t o  be 
non-suited and therebv wreserve t h e  r i s h t  t o  i n s t i t u t e  f r e s h  
proceedings Later. ~i page 225 of t h e  same judgment t h e  
Court of Appeal r e f e r r ed  t o  t h e  overr id ing  cons idera t ion  i n  
t h e  publ ic  i n t e r e s t  t h a t  t h e r e  shoujd be an end t o  l i t i q a t i o n .  
Whatever support may be l e n t  by t h a t  au tho r i ty ,  however, i s  f a r  
outweiqhed by t h e  s t a t u t o r y  provision under which t h i s  
t r i b u n a l  is s e t  up and proceedinqs a r e  d i r e c t e d  t o  be followed. 

Sect ion 42 of t h e  Land T i t l e s  Restorat ion Ordinance ob l iga t e s  
t h e  Commission t o  proceed t o  inves t iga t e  hear  and determine 
t h e  claims objec t ions  and references  which are  t h e  sub jec t  of 
o r  r e l a t e  t o  Provisi.ona1 Orders and t o  make Fina l  Orders i n  
r e spec t  t he reo f*  Sect ion 17 s e t s  out  what i s  t o  be declared 
i n  a F ina l  Order. There i s  no reference  i n  t h e  Ordinance t o  
a power o r  r i g h t  t o  withdraw." 

Counsel s t a t e d  t h a t  he d id  not  argue aga ins t  t h e  concluding 



- 5 -  

(b )  make one f i n a l  order  i n  respec t  of any o r  a l l  of t he  
claims, ob jec t ions  and references  which a r e  t he  
sub jec t  of o r  r e l a t e  t o  two o r  more provis ional  
orders. 

(4) A hearing under t h i s  sec t ion  s h s l l  be publ ic ,  and t h e  
Commission s h a l l  dec ide  t h e  ma t t e r s  i n  i s sue  jud ic i s l l y . "  

Counsel f o r  t h e  Appellant denied t h a t  t h e  e f f e c t  of Sect ion 42 

a t  once a Provisional  Order was made t h e  Commission was bound t o  

ed t o  make a F ina l  Order. Sect ion 42 was merely t h e  f i r s t  Sect ion 

vision 6 of Pa r t  I11 of t h e  Ordinances t h e  Pa r t  i s  headed "Establ ish-  

of I n t e r e s t s  and Compilation of New Registers". The seven Divisions 

is Pa r t  l a y  down a Scheme under which t h e  Commission opera tes  i n  t h e  

r a t i o n  ju r i sd i c t ion .  The Scheme l a i d  down however m u s t  be regarded 

broad one and while t h e r e  was no express mention of withdrawal i q  

Ordinance, a  r i g h t  t o  withdraw does not i n  any way c o n f l i c t  with 

ion  42 o r  with any o the r  provision of t h e  Ordinance. I t  i s  somethi.nn 

ch i s  inc iden ta l  t o  t h e  opera t ions  of any j u d i c i a l  body and Sect ion 42 

s not  make it mandatory f o r  t h e  Commission t o  proceed t o  3 Fina l  Order. 

As t h e r e  i s  no s f a t u t o r y  provis ion  on t h e  sub jec t  mat te r  i n  t h e  

to ra t ion  Ordinance o r  t h e  Land T i t l e s  Commission Ordinance, apa r t  

m Rule 15(3)  mentioned above, Counsel submitted t h a t  one must look t o  

Common Law s i t u a t i o n  t o  f i n 4  out  what a re  t he  r i g h t s  of a  Claimant. 

e r e f e r r ed  t o  , (2) ,  Outhwaite v. Hudson, (3)  2nd 

hese cases  e s t a b l i s h  c l e a r l y  t h e  r i g h t  

f  a  p l a i n t i f f  i n  a  Common Law ac t ion  t o  withdraw a t  any time p r i o r  t o  

renouncement of judgment i n  a  case where a  judge s i t s  alone o r  p r i o r  t o  

e r d i c t  where t h e r e  i s  a jury. Counsel accordingly submitted t h a t  a s  

e  Commission was bound under Sect ion 42(4) of t h e  Res tora t ion  Ordinance 

o a c t  j u d i c i a l l y ,  it was bound t o  apply t h e  r i g h t  t o  withdraw which was 

nc identa l  t o  every Court. 

He f u r t h e r  submitted t h a t  t he  Chief Commissioner e r r ed  i n  

weighing heavi ly  i n  favour of t h e  p r inc ip l e  t h a t  t h e r e  should be an end 

t o  l i t i g a t i o n :  he claimed t h a t  t h e  Chief Commissioner i n  adopting i n  

h i s  reasons the  re ference  t o  t h i s  aspect  contained i n  Clack's  case, (5 )  

had taken it ou t  of t h e  context  of t h e  p a r t i c u l a r  case; t h a t  when one 

reads t h e  whole of t h a t  judgment one sees  t h a t  t h e  words were used i n  

respec t  of a  s i t u a t i o n  where two persons had been given smple opportunity 

t o  amend p a r t i c u l a r s  and had not done so: it was t h i s  which had given 

r i s e  i n  Clack ' s  case ( 6 )  t o  t h e  comment t h a t  t h e r e  should be an end t o  

1 2 )  7 Exch. 123. 
(3)  7 Exch. 380. 
(4 )  (1959) 2 9.0. 211. . ... 
(5)  (1959) 2 4.8. 211. .'!. .:,~ i3 
(6 )  (1959) 2 9.8. 211. 
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Counsel then went on t o  show t h a t  t h e  r i s h t  t o  withdraw i s  

i v e r s a l l y  recognized i n  o the r  j u r i sd i c t ions .  I n  t h e  Supreme Court of 

he Terr i tory ,  it i s  covered by Order XXX. I n  t h e  D i s t r i c t  Courts  of 

he Te r r i t o ry  it i s  expressly granted by Sect ion 153 of t he  D i s t r i c t  

our ts  Ordinance 1963. 

Counsel then argued t h a t  t h e  Chief Commissioner was i n  e r r o r  

en he sa id$-  

"Further  re ference  t o  t h e  preambles of both the  Land T i t l e s  

Commission Ordinance and t h e  Land T i t l e s  Commission 

(Declaratory)  Ordinance l eads  me f i rmly  t o  t h e  conclusion 

t h a t  once a Provis ional  Order is msde and a re ference  i s  

lodged t h e  Commission must proceed t o  determine t h e  Claim 

a s  d i r ec t ed  by Sect ion 42. I t  i s  not empowered t o  give 

e f f e c t  t o  an appl ica t ion  t o  withdraw a Claim". 

n h i s  submission the  preambles contained nothing whatever which would 

ndica te  t h a t  once a Provj.siona1 Order was made and a re ference  lodged 

hen the re  should be a F ina l  Orders t he  Chief Commissioner should have 

ooked a t  t he  Common Law and decided t h a t  a s  t he re  was no s t a t u t o r y  

provision aga ins t  withdrawal he should apply the  English Law on t h e  

subjec t  a s  required by Sect ion 16 of t h e  Laws Repeal and Adopting 

Ordinance 1924-1952. 

The Chief Commissioner had f u r t h e r  saids-  

"The views expressed by Clarkson J. a s  t o  t h e  ob l iqa t ions  

imposed on t h e  Commission and t h e  manner i n  which they may 

be met i n  h i s  judsment In r e  Tonwalik (7)  have afforded me 

much a s s i s t ance  i n  determining whether o r  no t  an Order simply 

dismissing a Claim would s u f f i c i e n t l y  d ischarge  t h e  

ob l iga t ions  of t h e  Commission and having resard  aqain t o  t h e  

provis ions  of Sect ion 42, I hold it would not  be suf f ic ien t . "  

Counsel d id  not seek t o  a rsue  t h a t ,  i n  t h e  ma t t e r  under Appeal 

t h e r e  should have been a simple d ismissa l  of t he  Claims what was sought 

was something d i f f e r e n t ,  namely, discontinuance. I n  h i s  submission, Mr. 

J u s t i c e  Clarkson i n  t he  case quoted was not addressing h i s  mind t o  t h e  

quest ion of withdrawals t h a t  quest ion was not  before him a t  a l l  i n  

Tonwalik, (8). I n  t h e  i n s t a n t  Claim the  proceedings had not even reache 

t h e  s tage of dismissal .  In t h e  Appel lan t ' s  submission, t h e  Chief 

Commissioner was not a s s i s t e d  i n  any way by what M r .  J u s t i c e  Clarkson 

had s a i d  i n  Tonwalik (9) .  

77) (Unreported). Clarkson J. No. 526 of 2 June 1969. 
(8 )  ( ~ n r e p o r t e d ) .  Clarkson J. No. 526 of 2 June 1969. , . . . I> 

(9)  (Unreported). Clarkson J. No. 526 of 2 June 1969. .!. . U 
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Having considered t h e  mat te rs  r a i s e d  i n  t h i s  Appeal, I am 

he opinion t h a t  t h e  dec is ion  of t h e  Land T i t l e s  Commission should 

e ld  upon two grounds. 

The f i r s t  i s  t h a t  t he  Commission was within i t s  j u r i s d i c t i o n  

acted lawfully i n  t he  circumstances i n  re fus ing  t o  permit t h e  Claimant 

ithdraw i t s  Claim and i n  proceeding t h e r e a f t e r  t o  hear  t h e  mat te r  and 

ake the  dec l a ra t ion  appearing i n  t h e  F i n a l  Order. 

Procedural ma t t e r s  before t h e  Commission a r e  d e a l t  with 

c i p a l l y  i n  two sec t ions  of t h e  Land T i t l e s  Commission Ordinance: 

ion  29(1) provides t h a t  i n  t h e  inves t iga t ion  hearing and determination 

ny mat te r  before t h e  Commission, it i s  not bound t o  observe s t r i c t  

a1 procedurer it i s  a l s o  not  bound t o  apply t echn ica l  r u l e s  of evidence. 

t i on  40(1) provides t h a t  t h e  Chief Commissioner may make r u l e s  f o r  

u la t inq  and prescr ib ing  t h e  p r a c t i c e  and procedure t o  be followed i n  

t e r s  before t h e  Commission, and f o r  regula t ing  and prescr ib ing  a l l  

t e r s  i nc iden ta l  t o  o r  r e l a t i n g  t o  any such p rac t i ce  and procedure o r  

essary  o r  convenient t o  be prescribed f o r  t he  conduct of any business 

t he  Commission. 

The current  Rules made under Sect ion 40(1), t h e  Land T i t l e s  

omis s ion  Rules 1968, contain no reference  t o  withdrawal o r  discontinuance 

f a Claim under t h e  Restorat ion Ordinance. The Restorat ion Ordinance 

t s e l f  i s  a l s o  s i l e n t  on t h e  same subjec t  mat te r ,  although it i s  note- 

worthy the re  i s  s p e c i f i c  provision f o r  another mat te r  of procedure, t he  

amendment of Claims. Sect ion 29 provides t h a t  t he  Commission may, a t  

any time before  a  F ina l  Order i s  made i n  r e spec t  of t h e  land t h e  subjec t  

of t h e  Claim, and subjec t  t o  such condi t ions  a s  t h e  Commission t h i n g s  f i t ,  

permit a  claimant t o  amend h i s  claim. Sect ion 39(4) a l s o  empowers t h e  

Commission, sub jec t  t o  such condit ions a s  it t h i n k s  f i t ,  t o  permit a 

person objec t ing  t o  a  Provisional  Order t o  amend h i s  Objection. 

In considering then t h e  Appellant 's  contention t h a t  a Claimant 

has an absolu te  r i g h t  of withdrawal, t h e  f i r s t  observation one would 

make a s  t o  t h e  na ture  of t h e  Land T i t l e s  Commission i s  t h a t  it i s  not  a  

Court: it i s  a s p e c i a l i s t  t r i buna l  which i n  some a reas  must a c t  

j ud ic i a l ly :  i n  o the r  a r eas  it may a c t  adminis t ra t ive ly .  I t  i s  a c r ea tu re  

of s t a t u t e  and i t s  powers and d u t i e s  a re  those  granted i n  t h e  Ordinances 

r e l a t i n g  t o  it. 

I n  i t s  Restorat ion ju r i sd i c t ion ,  a  person seeking t o  e s t a b l i s h  

an i n t e r e s t  i n  land must commence proceedings by lodging with the  

Commission by a spec i f i ed  da te ,  now expired,  a  Claim completed i n  

accordance with a  form which i s  prescribed by Regulation. 

The Commission dea l s  with t h i s  Claim by convert ing it i n t o  a  

Provisional  Order and t h i s  may be done without t h e  mer i t s  of t h e  Claim 

being subs t an t i a t ed  a t  t h a t  s tage  by any evidence more compelling than 

; I i? 
. ~ .  . 



wers contained i n  the  Claim form; Restorat ion Ordinance, 

33. 

I t  i s  of i n t e r e s t  t h a t  even a t  t h e  time of t h e  making of t he  

s ional  Order, t he  Commission i s  empowered t o  include i n  such an order  

l a r a t i o n  i n  terms a s  de t r imenta l  a s  those  which a r e  contained i n  t h e  

Order made i n  t h e  i n s t a n t  Claim, which i s  t o  t h e  e f f e c t  t h a t  t he  

mant had not  e s t ab l i shed  an i n t e r e s t  i n  t he  sub jec t  land which was 

b le  of being res tored  t o  t h e  Res i s t e r  ( i b i d ,  Sect ion 17(1)) .  

The Provisional  Order, i n  whatever terms it may be and whether 

o t  it conforms t o  t h e  i n t e r e s t  claimed by t h e  Claimant, i s  then 

t with i n  t h e  manner s e t  out  i n  theordinances: t h e  broad procedure 

r i s e s  Notice of t h e  making of t h e  Provis ional  Order ( i b i d ,  Sect ion 

reference  of ques t ions  of r i g h t s  i n  t h e  land claimed by n a t i v e s  ( ib id  

c t ion  36); o r  C e r t i f i c a t i o n  t h a t  no such r i g h t s  e x i s t  ( i b id ,  Sect ion 

; Object ions by any person t o  the  Provisional  Order being made i n t o  

i n a l  Order ( i b i d ,  Sec t ions  39-41); t h e  publ ic  hear ing  of any ma t t e r s  

sed i n  t h e  proceedings, +allowed by a F ina l  Order ( i b i d ,  Sect ion 16 

Sect ion 42(1)) .  The F ina l  Order is subjec t  t o  appeal, but,  i n  

a u l t  of appeal,  it opera tes  a s  a judgment i n  rem. 

Against t h i s  l e s i s l a t i v e  background, t h e  Commissj.on i n  t h e  

s t a n t  Claim decl ined  a t  t h e  public  hearing t o  permit t h e  Claimant t o  

thdraw i t s  Claim and proceeded t o  make t h e  F ina l  Order which has been 

pealed aclainst i n  terms which could not  possibly be more adverse t o  

e r i g h t s  i n  t he  subjec t  land which had been claimed by the  Claimant. 

In my opinion, t h e  law appl icable  t o  a t r i b u n a l  dea l ing  with 

such a s i t u a t i o n  i s  t h i s :  where a s t a t u t e  c r ea t e s  a t r i b u n a l  but t h e r e  

i s  no machinery l a i d  down i n  t h e  s t a t u t e  f o r  dea l ing  with the  ma t t e r  

before it, then t h e  t r i b u n a l  i t s e l f  i s  t o  prescr ibe  the  machinery: 

where t h e  t r i b u n a l  sets up procedural machinery f o r  t h e  conduct of i t s  

business, t h a t  machinery i s  v a l i d  unless  it is cont rary  t o  s t a t u t e  o r  t o  

na tu ra l  jus t ice8  t h e  t r i b u n a l  may make these  r u l e s  of procedure a s  t he  

need a r i s e s .  Ex p a r t e  Toohey's Ltd.; re  But le r  and Others (10); 

E l e c t r i c  Light  and Power Supply C6rpo5ation v. E l e c t r i c i t y  Commission of 

New South Nales ( l l ) $  re Horacek, Ex  p a r t e  S p r i n g f i e l d , ( l 2 ) ?  

R. v. The I n d u s t r i a l  Court and Others (13)i  Edgar v. Greenwood (14). 

I n  t h e  f i r s t  mentioned case, Ex  p a r t e  Toohey's Ltd. (15),  

Jordan C.J. s a i d  a t  page 2848- 

34 S,R.M.S.W. 277 
94 C.L.R. 554. 
Q.W.N. 24 a t  pane 
58 Q,J.P.R. 50 a t  

a t  page 

25, pe r  
oacle 52, 

284. 

Henchman 
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"It i s  t r u e  t h a t  where a  s t a t u t e  d i r e c t s  a  s p e c i f i c  proceeding 

i n  any cour t  t h e  meaning t o  be at tached t o  such d i r e c t i o n  i s  

t h a t  t h e  proceeding must be according t o  t h e  p rac t i ce  of 

such Courts ex  pa r t e  Heathf ie ld  (16); but  where the re  is 

no p r a c t i c e  s p e c i a l l y  appl icable ,  it i s  competent f o r  t h e  

t r i b u n a l  t o  dea l  with t h e  mat te r  a s  j u s t i c e  and common sense 

a l i k e  c a l l  for:  Inland Revenue Commissioners v. Joicey (17); 

A.-G. f o r  Ontario v. Daly (18). 'Where t h e  in t en t ion  of t he  

Legis la ture  i s  t h a t  something s h a l l  be done which may be done 

by a t r i b u n a l  chamod with t h e  duty, but no machinery is 

prescribed,  then the  Tribunal i t s e l f  w i l l  p rescr ibe  the  

machinery.' Edgar v. Greenwood (19)." 

I n  t h e  l a s t  mentioned case,  Edgar v. Greenwood (20) Madden 

. said a t  page 144-5:- 

" A s  t o  t h a t ,  t h e r e  appear t o  be two answers - one i s  t h a t  

where a  funct ion  i s  prescr ibed  f o r  a  publ ic  o f f i c e r ,  j u d i c i a l  

or quas i - jud ic i a l  and j u r i s d i c t i o n  i s  given t o  him t o  d e a l  with 

c e r t a i n  mat te rs ,  and no machinery i s  provided f o r  dea l ing  with 

those  mat te rs ,  he must do t h e  b e s t  he can with the  means he 

h a s  ava i lab le .  But apa r t  from t h a t  t h e r e  i s  a r u l e  which has  

been l a i d  down by t h i s  Court i n  severa l  cases  - among them 

I n  t h e  W i l l  of Todd (21), i n  t h e  case of probate mat te rs ,  

and R. v. J u s t i c e s  of t h e  Cent ra l  Bailiwick, Ex p a r t e  McEvoy, 

(22) i n  t h e  case  of ma t t e r s  under t h e  Marriage Acts - t h a t  

where t h e  in t en t ion  of t he  Leg i s l a tu re  i s  t h a t  something s h a l l  

be done which may be done by a t r i b u n a l  charged with t h e  

duty, but no machinery i s  prescribed,  then t h e  t r i b u n a l  i - t se l f  

w i l l  p re sc r ibe  t h e  machinery." 

I n  my view, t h e  Land T i t l e s  Commission i n  t h e  Claim before it 

which is t h e  sub jec t  of t h i s  appeal was e n t i t l e d ,  when confronted with 

t h e  demand by t h e  Administration f o r  t h e  recogni t ion  of i t s  absolu te  

r i g h t  of withdrawal, t o  regard it a s  a  ma t t e r  of p r a c t i c e  and t o  t r e a t  it 

i n  the  way i n  which it did ,  t h a t  is, t o  r e j e c t  it; and t h a t  i n  so doing it 

did  not  a c t  cont rary  t o  na tu ra l  j u s t i c e  o r  t o  t h e  provisions of any 

s t a t u t e  appl icable  t o  it. 
I 

The second ground upon which I uphold t h e  decision of t h e  

Commission i s  t h a t  I agree with t h e  view expressed by t h e  Chief Commissioner 

16)  8 Taunton, 403. 
117) (1913) 1 X.B. 445 a t  page 451. 
(18) (1924) A.C. 1011. -! .i ,? 
(19) (1910) V.L,R. 137 a t  144-5. r -~. . :i 

(20) (1910) V.L.R. 137. 
(21) (1887) 13 V.L.R. 185. 
(22) (1881) 7 V.L.R. 90. 
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where Sect ion 42(1) of t he  Restorat ion Ordinance s t a t e s  tha t : -  

"............. t h e  Commission s h a l l  ........... proceed t o  

inves t iga t e ,  hear  and determine t h e  claims, objec t ions  and 

references  which a r e  t h e  subjec t  of o r  r e l a t e  t o  t h e  

provis ional  orders  l i s t e d  i n  t he  no t i ce  and t o  make f i n a l  

o rde r s  i n  respec t  thereof ......." 
Order 

e requirement i s  mandatory. There must be a  discharge of t h e  provis ional /  

d t h e  minimum requirement f o r  t h a t  is a dec is ion  a s  t o  t h e  d isposa l  

I n  my opinion, t he  whole scheme of t h e  Restorat ion Ordinance 

mandatory. Wide d i s c r e t i o n s  i n  respec t  of procedure and of evidence 

s p e c i f i c a l l y  allowed t o  t h e  Commission and numerous powers a re  

t o  dea l  with p a r t i c u l a r  s i t u a t i o n s ;  but i n  my view 

framework within which t h e  Commission otherwise opera tes  i s  r i g i d  and 

e t h e r  o r  not  it s u i t s  t h e  convenience of t h e  

i s s i o n  o r  of t h e  persons af fec ted .  

Sect ion 42 i t s e l f  r e f e r s  t o  ma t t e r s  where t h e  Commission i s  a t  

t e r n a t i v e  ways. 

Sect ion 1 6  i s  i n  my view a l s o  mandatory and obl iges  the  

ommission before malting ;a F ina l  Order t o  a c t  i n  terms which a r e  very 

lo se  t o  those  contained i n  Sec t ion  42(1) un le s s  t h e  p a r t i c u l a r  case 

comes within t h e  spec i f i ed  exceptions. 

Sect ion 17, which d e a l s  with t h e  content  of Provis ional  and 

Fina l  Orders, is i n  my view a l so ,  sub jec t  t o  t h e  ma t t e r s  which it 

express ly  permits,  mandatory. 

I n  coming t o  my dec is ion  i n  t h i s  appeal, I have received 

a s s i s t ance  from two cases  where it was he ld  t h a t  a  r i g h t  t o  d iscont inue  

i s  not an e s s e n t i a l  p a r t  of t h e  s t r u c t u r e  of a s t a t u t o r y  t r i buna l .  

I n  R. v. Income Tax Specia l  Commissioners, ex p a r t e  Elmhurst, 

(23) ,  a  taxpayer who had been assessed t o  an add i t i ona l  assessment t o  

income t a x  gave no t i ce  of appeal  aga ins t  t h a t  assessment: he subsequently 

save no t i ce  t h a t  he withdrew the  appeal: it was held by t h e  Court of 

Appeal i n  England t h a t  t h e  appeal could not  be withdrawn a t  t h e  ins tance  

of t h e  taxpayer once he had s e t  it i n  motion and t h a t  he could not  t 

prevent  t h e  Commissioners from assess ing  h i s  l i a b i l i t y  according t o  t h e  

t r u e  f a c t s  o r  debar them from proceeding f u r t h e r  t o  develop the  f a c t s  

so t h a t  they could f e e l  t h a t  they had ascer ta ined  t h e  t r u e  pos i t ion .  

In Johnstone Sh i r e  Council v. Wilson and Anor., (24) ,  c e r t a i n  

ra tepayers  had appealed a ~ a i n s t  a  r a t e  valuat ion.  A magis t ra te  s i t t i nc l  a s  

23) (1935) A l l  E.H. 808. 

:' .- <i -1 . i 
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a t ion  t r i b u n a l  had ruled t h a t  t h e  r a t epaye r s  had a r i g h t  t o  

aw t h e i r  appeal aga ins t  t h e  objec t ion  of t h e  Shi re  Council t o  such 

se. The Queensland Fu l l  Court held t h a t  t h e  Council was e n t i t l e d  

e a determination by t h e  t r i b u n a l  a s  t o  whether t h e  va lua t ion  should 

e ld  o r  reduced o r  decreased. 

The argument i n  t h i s  r a t i n g  case has been extens ive ly  reported 

markedly s i m i l a r  t o  t h a t  adduced i n  t h e  Appeal before me. 

The F u l l  Court went on t o  decide t h a t  t h e r e  was nothins i n  t h e  

a t ion  which it was considering which gave an appel lan t  ra tepayer  

ower of deciding f o r  himself t h e  quest ion which was before t h e  

t. I t  was not  t h e  in t en t ion  of t h e  l e g i s l a t u r e  a t  a l l  t h a t  he could 

n and win i f  t h e  Valuation Court was with him and withdraw h i s  appeal 

so escape de fea t  i f  it was a s a i n s t  him; t h e  wording of t h e  Acts 

d on t h e  Valuation Court t h e  power and duty t o  hear  and determine 

peal. Henchman J. could not  see how t h e  appel lan t ,  by withdrawing 

peal,  should be able  t o  determine adversely t o  t h e  Respondent i t s  

t o  an adjudicat ion.  Graham A.J. considered t h a t  t he  ra tepayers  by 

t h e i r  n o t i c e  had crea ted  both t h e  j u r i s d i c t i o n  of t h e  Court and 

ght  i n  t he  l o c a l  au tho r i ty  on t h e  hearing of t he  appeal t o  an 

ca t ion  i n  i ts  favour: once they had invoked t h a t  j u r i s d i c t i o n  and 

d t h a t  r i g h t ,  he d id  n o t t h i n k  t h a t  they  were able  a t  any time 

f t e r  of t h e i r  own motion t o  c u r t a i l  t h e  j u r i s d i c t i o n  of t h e  Court 

bar  t h e  r i g h t  of t h e  loca l  au tho r i ty  t o  prosecute i t s  claim f o r  

While t h e  dec is ions  i n  t h e  two cases  here  quoted were necessa r i l v  

on t h e  wording of t h e  l e g i s l a t i o n  under review, they  do e s t a b l i s h  

i n  t he  absence of a s p e c i f i c  power so t o  do, a person i n i t i a t i - n n  3 

e r  before a s t a t u t o r y  t r i b u n a l  can wel l  be faced with t h e  pos i t i on  

he has  not  g o t  t h e  u n r e s t r i c t e d  r i g h t  t o  withdraw and another  

s ted  p a r t y  may wel l  have a r i g h t  t o  determination.  

In my view, t h a t  i s  t h e  s i t u a t i o n  which i s  brought about by the  

i s ions  of t h e  Restorat ion Ordinance: persons whose r i g h t s  a re  included 

Reference, an ob jec to r  and t h e  Commission i t s e l f  a r e  a l l  e n t i t l e d  t o  

through t o  f i n a l i t y  t h e  determination of t h e  Claim which has brought 

r i s d i c t i o n  i n t o  existence:  o r  a s  it was put  i n  argument i n  t h e  

( 2 5 ) ,  t h e  pub l i c  has  an i n t e r e s t  i n  t h e  r e s u l t .  

I n  my opinion, t h e  Commission was both e n t i t l e d  and bound t o  

d a s  it did. The Appeal i s  dismissed. 

c i t o r  f o r  t h e  Appellant 2 P. J. Clay, Acting Crown S o l i c i t o r .  

c i t o r  f o r  t h e  Respondents : W. A. Lalor, Publ ic  S o l i c i t o r .  
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