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THE QUEEN V .  JOHN IWPA 

The a p p l i c a n t  Forova ~vlahau s e e k s  an  o r d e r  

t h a t  a  w r i t  o f  habeas corpus should  i s s u e  d i r e c t e d  t o  

John Kaupa t o  have t h e  body of Michael ldahau b e f o r e  

t h e  Cour t  a t  P o r t  tdoresby. An o r d e r  having been made 

t h a t  John Kaupa show cause  why Aichae l  Mahau should  

n o t  be produced t o  t h e  Lour t  t h e  m a t t e r  now comes be-  

f o r e  me on t h e  r e t u r n  of t h e  o r d e r  n i s i .  

l a c h a e l  lvlahau i s  a  n a t i v e  c h i l d  aged abou t  

two y e a r s .  The a p p l i c a n t  i s  i t s  mother. The respond- 

e n t  c l a ims  t o  be t h e  f a t h e r  of t h e  c h i l d  and w h i l s t  

t h e  a p p l i c a n t  o r i g i n a l l y  h e r s e l f  a s s e r t e d  t h a t  t h i s  

was so  she  now s a y s  t h a t  i t  i s  n o t  s o .  The respondent  

a t  p r e s e n t  has p o s s e s s i o n  of t h e  c h i l d .  

The f i r s t  m a t t e r  f o r  c o n s i d e r a t i o n  i s  
whether  t h e  a p p l i c a n t  and t h e  respondent  a r e  marr ied  

according t o  n a t i v e  custom. It i s  common ground t h a t  

t h e y  l i v e d  t o g e t h e r  from some d a t e  i n  1968 u n t i l  t h e  

end of A p r i l ,  1971. I n  t h e i r  r e s p e c t i v e  a f f i d a v i t s  

bo th  t h e  a p p l i c a n t  and t h e  r e sponden t  s t a t e  t h a t  t h e y  

were not  marr ied  a t  t h e  t i m e  of t h e  b i r t h  of  t h e  c h i l d  

and t h a t  t h e y  have n o t  s i n c e  been marr ied .  However, 

i n  t h e i r  o r a l  ev idence  each a s s e r t s  t h a t  t h e y  a r e  

marr ied  and t h a t ,  no twi ths tand ing  t h a t  no b r i d e  p r i c e  

was p a i d ,  t h e  mar r i age  i s  one which i s  r e c o g n i s e d  by 

t h e  custom of t h e i r  peop le  i n  each case .  The a p p l i -  

c a n t  i s  from t h e  Gulf D i s t r i c t  w h i l s t  t h e  r e sponden t  
is from t h e  Chimbu I j i s t r i c t .  Two w i t n e s s e s ,  one from 

each of  t h e s e  d i s t r i c t s  and each c la iming  t o  b e  

f a m i l i a r  w i t h  t h e  n a t i v e  custom of t h a t  d i s t r i c t ,  s a y  

t h a t  i n  each c a s e  by n a t i v e  custom a  woman from t h a t  

a r e a  i s  n o t  v a l i d l y  marr ied  u n t i l  b r i d e  p r i c e  has  

been p a i d  f o r  h e r  t o  h e r  c l a n .  I n  t h i s  s t a t e  of t h e  

evidence  i t  seems t o  me t o  b e  a  m a t t e r  of r e a l  doubt  

i f  t h e  a p p l i c a n t  and t h e  respondent  a r e  marr ied  by 

n a t i v e  custom and even on t h e  b a l a n c e  of p r o b a b i l i t i e s  

I could n o t  b e  s a t i s f i e d  t h a t  t h e y  a r e .  Regard m u s t  
a1s.o b e  had t o  t h e  f a c t  t h a t  t h e  p a r t i e s  belong t o  

comple te ly  u n r e l a t e d  n a t i v e  groups ,  s o  t h a t  on t h e  



1971 - evidence  it i s  by no means c e r t a i n  t h a t  t h e r e  i s  a  

The Queen community of n a t i v e  peop le  r e c o g n i s i n g  t h e  n o t i o n  of 

V. customary mar r i age  whose customs could  extend t o  b o t h  
John Kaupa p a r t i e s  ( s e e  Hevaclo-Koto v.  S u i - S i b i  ( 1 ) ) .  I am 

Kel ly ,  J. t h e r e f o r e  compelled t o  proceed on t h e  b a s i s  t h a t  a t  

no r e l e v a n t  t i m e  have t h e  a p p l i c a n t  and t h e  respond- 
e n t  been mar r i ed .  

The n e x t  q u e s t i o n  i s  t h a t  of  t h e  p a t e r n i t y  
of t h e  c h i l d ,  a s  obvious ly  u n l e s s  t h e  respondent  i s  
t h e  f a t h e r  t h e r e  would b e  no p o s s i b l e  b a s i s  on which 

he could s u c c e s s f u l l y  r e s i s t  t h e  p r e s e n t  a p p l i c a t i o n .  

There i s  a  c l e a r  c o n f l i c t  of evidence  on a l l  r e l e v a n t  

d a t e s  and i n  p a r t i c u l a r  a s  t o  whether o r  n o t  t h e  
a p p l i c a n t  was a l r e a d y  p regnan t  when she  came t o  l i v e  

w i t h  t h e  r e sponden t .  I do n o t  propose  t o  s e t  o u t  a l l  

t h e  evidence on t h i s  m a t t e r .  I merely say t h a t  I do 
n o t  r e g a r d  t h e  a p p l i c a n t  a s  a  r e l i a b l e  w i t n e s s  e i t h e r  

a s  t o  d a t e s  o r  a s  t o  o t h e r  m a t t e r s  of f a c t  and t h a t  
where h e r  evidence  and t h a t  of  t h e  respondent  a r e  i n  

c o n f l i c t  I a c c e p t  t h e  ev idence  of t h e  respondent .  On 
t h e  ev idence  which I t h u s  a c c e p t  t h e  p o s i t i o n  i s  t h a t  
about  t h e  middle of 1 9 6 8 t h e a p p l i c a n t  ceased t o  l i v e  

w i t h  a  man named K i r a  whom s h e  s a y s  was h e r  husband 

and commenced t o  l i v e  wi th  t h e  respondent .  The c h i l d  

~vlichael was born  on o r  about  1 4 t h  ,lay, 1969. To t h e  

knowledge of  t h e  r e s p o n d e n t , t h e  a p p l i c a n t  was n o t  a l -  

r eady  p regnan t  when h e  f i r s t  had i n t e r c o u r s e  w i t h  h e r  
and i t  appears  t h a t  t h e  f i r s t  t i m e  t h e  s u g g e s t i o n  was 

made t h a t  t h e  r e sponden t  was n o t  ivlichael's f a t h e r  was 

i n  evidence  on Tuesday l a s t  when t h e  a p p l i c a n t  was r e -  

c a l l e d  t o  t h e  w i t n e s s  box; p r i o r  t o  t h a t  t i m e  s h e  had 

a s s e r t e d  t h a t  t h e  r e sponden t  was t h e  f a t h e r .  I do 

n o t  f i n d  t h e  a p p l i c a n t ' s  change of f a c e  on t h i s  m a t t e r  

a t  a l l  convincing and I am s a t i s f i e d  t h a t  t h e  respond- 
e n t  i s  t h e  f a t h e r  of  t h e  c h i l d .  I f  t h e r e  i s  any p r e -  

sumption of l e g i t i m a c y  i n  t h i s  c a s e  (which I v e r y  much 
doubt  a s  it i s  n u t  e s t a b l i s h e d  t h a t  t h e  a p p l i c a n t  was 

i n  f a c t  marr ied  t o  K i r a )  it i s  r e b u t t e d  by t h e  e v i -  
dence,and t h e  p o s i t i o n  t h e n  i s  t h a t  t h i s  m a t t e r  f a l l s  
t o  b e  determined on t h e  b a s i s  t h a t  d i c h a e l  i s  t h e  
c h i l d  of t h e  a p p l i c a n t  and of t h e  respondent  and i s  
i l l e g i t i m a t e ,  

(1 )  (1965-66) P. & N.G.L.R. 59  a t  p. 61  



Whils t  t h e  p r e s e n t  a p p l i c a t i o n  i s  n o t  i n  i t s  form an 

a p p l i c a t i o n  f o r  cus tody,  i t  p a r t a k e s  of t h e  n a t u r e  of such an 

a p p l i c a t i o n  and has  t o  b e  determined on t h e  same p r i n c i p l e s  a s  

t h o s e  upon which a  c o u r t  ought t o  a c t  on an a p p l i c a t i o n  f o r  t h e  

cus tody o f  an  i l l e g i t i m a t e  c h i l d .  These p r i n c i p l e s  a r e  l a i d  

down i n  Barnardo v.  dcHuqh (2)  i n  p a r t i c u l a r  a t  pp. 398-9 where 

a f t e r  r e f e r r i n g  t o  t h e  c a s e  of Keq. v .  Nash ( 3 ) ,  Lord Herschel1  

s a i d :  "I t h i n k  t h i s  c a s e  de te rmines  (and I concur  i n  t h e  d e c i -  

s i o n )  t h a t  t h e  d e s i r e  of t h e  mother of an i l l e g i t i m a t e  c h i l d  a s  

t o  i t s  custody i s  p r i m a r i l y  t o  b e  cons ide red .  Of course ,  i f  it 
can b e  shewn t h a t  it would be d e t r i m e n t a l  t o  t h e  i n t e r e s t  of  

t h e  c h i l d  t h a t  i t  should b e  d e l i v e r e d  t o  t h e  cus tody of t h e  

mothcr o r  of any person i n  whose custody she  d e s i r e s  i t  t o  be ,  

t h e  Cour t ,  e x e r c i s i n g  i t s  j u r i s d i c t i o n ,  a s  it always does  i n  

such a  case ,  wi th  a  view t o  t h e  b e n e f i t  of  t h e  c h i l d ,  would n o t  

f e e l  bound t o  accede t o  t h e  wishes of  t h e  mother.' '  

Q u i t e  a p a r t  from t h i s  t h e r e  i s  a l s o  t h e  c o n s i d e r a t i o n  
t h a t ,  w h i l s t  no t  a  p r o p o s i t i o n  of law, i s  c e r t a i n l y  a  p r i n c i p l e  

of common s e n s e  and o r d i n a r y  humanity t h a t ,  a l l  t h i n g s  be ing  

equa l ,  t h e  b e s t  p l a c e  f o r  any smal l  c h i l d  i s  wi th  i t s  mother 

( s e e ,  f o r  example, Love l l  v .  Lovel l  ( 4 ) ;  H. v .  H. and C. ( 5 ) ) ;  

and i n  t h e  c a s e  of such a  c h i l d  t h e  c i rcumstances  m u s t  b e  v e r y  

s t r o n g  indeed t o  induce  a  c o u r t  t o  t a k e  a  c h i l d  from t h e  

guard iansh ip  and custody of t h e  mother;  s e e ,  f o r  example, S t o r i e  

v .  S t o r i e  ( 6 )  which was n o t  a  c a s e  of i l l e g i t i m a c y  b u t  where t h e  

importance a t t a c h i n g  t o  t h e  element of ma te rna l  r e l a t i o n s h i p  a s  

an i n g r e d i e n t  i n  t h e  w e l f a r e  of  t h e  c h i l d  i s  cons ide red ,  p a r t i -  

c u l a r l y  by Will iams,  J .  a t  p .  620. 

I am i n  no doubt t h a t  i t  i s  i n  t h e  b e s t  i n t e r e s t s  of 

t h i s  c h i l d  t h a t  i t  should remain wi th  t h e  r e sponden t ,  d e s p i t e  

i t s  t e n d e r  y e a r s  and i f  t h e  t e s t  were s imply  what i s  b e s t  f o r  
t h e  c h i l d  I would have no h e s i t a t i o n  i n  s o  d e c i d i n g .  A t  t h e  

p r e s e n t  t ime  i t s  c o n d i t i o n s  of l i v i n g  w i l l  c l e a r l y  b e  much 

b e t t e r  w i t h  t h e  r e sponden t  t h a n  w i t h  t h e  a p p l i c a n t .  I am 

s a t i s f i e d  t h a t  i t s  p h y s i c a l  and m a t e r i a l  we l l -be ing  w i l l  b e  

b e t t e r  a t t e n d e d  t o  by t h e  r e sponden t  and h i s  w i f e  Ana t h a n  by 

t h e  a p p l i c a n t .  Likewise, i n  f u t u r e  it seems t o  me t h a t  i t  i s  
l i k e l y  t o  f a r e  much b e t t e r  w i t h  t h e  r e sponden t  t h a n  w i t h  t h e  

a p p l i c a n t  d e s p i t e  t h e  f a c t  t h a t  a s  an i l l e g i t i m a t e  c h i l d  i t  
appears  t h a t  it w i l l  i n h e r i t  no r i g h t s  t u  p r o p e r t y  through t h e  

re sponden t ,  b u t  would i n h e r i t  r i g h t s  t o  l a n d  th rough  i t s  mother, 

(1891) A.C. 388 :j 1 0  Q.B.U. 454 
4  (1950) .81 C.L.K. 513 a t  p .  5'23 p e r  Latham, C . J .  

1 W.L.H. 208 a t  p .  209 p e r  Salmon, L . J .  
80  C.L.H. 597 



t h e  a p p l i c a n t .  However, t h e r e  i s  no ev idence  t o  sugges t  what 

would be t h e  e x t e n t  of such r i g h t s  a s  i t  might i n h e r i t  through 

i t s  mother and,  i n  any even t ,  t h e  evidence  o f  custom does  n o t  

go s o  f a r  a s  t o  s a y  t h a t  u n l e s s  t h e  c h i l d  remains i n  t h e  

cus tody of t h e  mother i t  w i l l  f o r f e i t  any r i g h t s  t o  l a n d  which 

it would o the rwise  have th rough  her .  

Never the less ,  on t h e  p r i n c i p l e s  t o  which I have r e -  

f e r r e d  I am bound t o  go f u r t h e r  than  simply t o  d e c i d e  t h a t  it 
would b e  i n  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  t h a t  it shou ld  r e -  

main w i t h  i t s  f a t h e r ,  and I have t o  d e c i d e  t h a t  it would b e  

d e t r i m e n t a l  t o  t h e  i n t e r e s t  of t h e  c h i l d  t h a t  it should  b e  

d e l i v e r e d  t o  t h e  custody of t h e  mother. A f t e r  much anxious 

c o n s i d e r a t i o n  of t h e  evidence  I have reached t h e  conc lus ion  

t h a t  I should  go t h i s  f a r .  I accep t  t h e  evidence  t h a t  t h e  

a p p l i c a n t  had p r e v i o u s l y  s t a t e d  t h a t  she  d i d  n o t  want t h e  

c h i l d  w i t h  h e r  and t h a t  when s h e  l e f t  t h e  r e sponden t ,  s h e  

handed t h e  c h i l d  o v e r  t o  t h e  respondent  and h i s  w i f e  Ana whom 

t h e  responden t  had marr ied  i n  December, 1970. I a l s o  a c c e p t  

t h a t  f o r  some t ime  s h e  had f a i l e d  t o  c a r e  f o r  t h e  c h i l d  pro-  

p e r l y  and t h a t  t h e  r e s p o n s i b i l i t y  f o r  i t s  p r o p e r  c a r e  f e l l  

p r i m a r i l y  on t h e  respondent  and,  more r e c e n t l y ,  Ana. A m a t t e r  

of p a r t i c u l a r  moment i s  t h a t  t h e  a p p l i c a n t  has  a l r e a d y  given 
i n  adop t ion  t o  h e r  s i s t e r  and h e r  husband two c h i l d r e n  who a r e  

t h e  i s s u e  of h e r  p r i o r  union w i t h  Ki ra .  Whi l s t  t h e r e  i s  no- 

t h i n g  a l l e g e d  a g a i n s t  t h e  c h a r a c t e r  of t h e  a p p l i c a n t  o t h e r  t h a n  

an apparen t  a d d i c t i o n  t o  gambling, I could  f e e l  no r e a l  con- 

f i d e n c e  r e g a r d i n g  t h e  f u t u r e  of t h i s  c h i l d  i f  i t  were t o  remain 

w i t h  t h e  a p p l i c a n t ,  s o  much s o  t h a t  I f e e l  t h a t  it could  b e  

d e t r i m e n t a l  t o  i t s  i n t e r e s t  t o  b e  d e l i v e r e d  t o  h e r  cus tody.  

I am a l s o  r e q u i r e d  t o  have r e g a r d  t o  t h e  p r o v i s i o n s  

of t h e  N a t i v e  Lustoms ( h e c o g n i t i o n )  Ordinance 1963 and i n  

p a r t i c u l a r  t o  Secs .  6 ( l )  ( d )  and 9. The combined e f f e c t  of 

t h e s e  two s e c t i o n s  i s  t h a t  w h i l s t  n a t i v e  custom m u s t  b e  t aken  

i n t o  account  i n  de termining t h e  q u e s t i o n  o f  cus tody,  I am n o t  

ob l iged  t o  en fo rce  n a t i v e  custom i f  it would n o t  i n  my opinion 

b e  i n  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  t o  do s o .  The on ly  e v i -  

dence of t h e  n a t i v e  custom s a i d  t o  b e  a p p l i c a b l e  i s  t h a t  r e -  

f e r r e d  t o  i n  t h e  a f f i d a v i t  of ivfahiro Kivovia,  namely, t h a t  i n  

t h e  c a s e  of  a  c h i l d  of a  woman who i s  n o t  m a r r i e d , t h e  mother 

has an  a b s o l u t e  r i g h t  t o  t h e  cus tody of t h e  c h i l d  i r r e s p e c t i v e  

of t h e  wishes of t h e  f a t h e r .  However, t h e  s i t u a t i o n  under 

n a t i v e  custom where t h e  mother had s a i d  she  d i d  no t  want t h e  

c h i l d  i s  n o t  c l e a r  a s  from what t h i s  w i t n e s s  s a i d  t h e  s i t u a t i o n  

i s  one q u i t e  f o r e i g n  t o  t h e  custom t o  which he  was r e f e r r i n g .  

I n  any even t ,  having r e g a r d  t o  t h e  p r o v i s i o n s  of t h e  Na t ive  



Customs ( ~ e c o g n i t i o n )  Ordinance,  even assuming t h e  custom t o  

be a s  t h e  w i t n e s s  s t a t e d ,  I am n o t  r e q u i r e d  t o  e n f o r c e  i t  i f  

I do n o t  c o n s i d e r  i t  t o  be i n  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d .  

For  t h e  r easons  which I have a l r e a d y  i n d i c a t e d ,  I do n o t  con- 

s i d e r  it t o  b e  i n  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  t h a t  t h e  

mother should have i t s  custody and indeed I c o n s i d e r  t h a t  it 
would be d e t r i m e n t a l  t o  i t s  i n t e r e s t  t h a t  t h i s  should  occur .  

It t h e r e f o r e  f o l l o w s  t h a t  I am n o t  ob l iged  by t h e  Na t ive  Cus- 

toms ( l i ecogn i t ion)  Ordinance t o  come t o  any d i f f e r e n t  conclu-  

s i o n  i n  t h i s  c a s e  from t h a t  t o  which I would have come i r r e s -  

p e c t i v e  of t h e  Ordinance.  

Having r e g a r d  t o  a l l  t h e  above m a t t e r s  I am n o t  p r e -  

pared  t o  o r d e r  t h a t  t h i s  c h i l d  b e  d e l i v e r e d  t o  t h e  custody of 

t h e  app l i can t . .  That be ing  s o ,  t h e  r u l e  n i s i  must b e  d i s -  

charged.  I have cons ide red  whether I should  go any f u r t h e r  

and make an o r d e r  f o r  cus tody i n  f avour  of t h e  respondent .  

There appears  t o  b e  some doubt  a s  t o  my power t o  make such an 

o r d e r .  D i c t a  by Uenning, L . J .  ( a s  he then was) i n  h e  id. ( an  

i n f a n t )  (7)  would seem t o  s u g g e s t  t h a t  t h e r e  i s  no such power, 

a l though  i n  Edwards v .  Hamment (8) Barry ,  J.  he ld  t h a t  t h e  

c o u r t  has j u r i s d i c t i o n  t o  o r d e r  t h a t  t h e  f a t h e r  may have 

cus tody of an  i l l e g i t i m a t e  c h i l d .  Likewise,  t h e  view appears  

t o  b e  he ld  by some Queensland judges t h a t  t h e  c o u r t  i n  t h e  

e x e r c i s e  of i t s  i n h e r e n t  j u r i s d i c t i o n  i n  r e l a t i o n  t o  i l l e g i t i -  

mate c h i l d r e n  would have s u c h  a  power ( s e e ,  f o r  example, 

J. ( ~ n f a n t s )  ( 9 )  and h e  K a f f e l ,  I n f a n t s  ( 1 0 ) ) .  Be t h a t  a s  i t  

may, I am d o u b t f u l  i f  I could  p r o p e r l y  e x e r c i s e  such a  power 
on a  habeas corpus a p p l i c a t i o n  made by t h e  mother and i n  which 

t h e  r u l e  n i s i  i s  be ing  d i scharged  s o  t h a t  t h e  c h i l d  is  n o t  

w i t h i n  t h e  c o n t r o l  of t h e  c o u r t ,  I n  The Queen v.  Barnardo.. 

J o n e s ' s  Case (11) (which on appea l  became Barnardo v. ivlcHuqh 

(12) ( s u p r a ) )  Lopes, L.J. p o i n t e d  o u t  a t  p.. 214 t h a t  where 

t h e r e  had been no d i s c h a r g e  of an i n f a n t ,  a s  i n  t h a t  c a s e  

where t h e  r u l e  n i s i  f o r  habeas corpus had been made a b s o l u t e ,  

t h e  i n f a n t  was i n  t h e  c o n t r o l  of t h e  c o u r t  and t h e  c o u r t  can 
make what o r d e r  i t  t h i n k s  f i t  w i t h  r ega rd  t o  i t s  cus tody.  

However, t h a t  i s  n o t  t h e  c a s e  h e r e ,  and w h i l s t  I would b e  

most u n w i l l i n g  t o  c r e a t e  a  s i t u a t i o n  i n  which t h i s  same mat- 

t e r  would have t o  b e  l i t i g a t e d  i n  some o t h e r  proceec$ng, I 

have reached t h e  c o n c l u s i o n  t h a t  a l l  I should do i s  i o  d i s -  

2 A l l  E.K. 911 a t  p .  912 
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charge  t h e  r u l e  n i s i .  I n  t h e  c i r cums tances ,  it i s  unnecessary  
t o  d e c i d e  whether  t h e  I n f a n t s  a rd inance  1956 a p p l i e s  t o  il- 
l e g i t i m a t e  c h i l d r e n .  

The o r d e r  of t h e  c o u r t  i s  t h a t  t h e  r u l e  n i s i  i s  
d i scharged .  

S o l i c i t o r  f o r  t h e  Appl icant  

S o l i c i t o r  f o r  t h e  Responden 

; W. A. L a l o r ,  P u b l i c  S o l i c i t o r  

t a P. Luke, P u b l i c  S o l i c i t o r ' s  
Off i c e  


