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This  i s  an appeal  
o f  D i s t r i c t  A d m i n i s t r a t i o n  

which was made by t h e  Land 

CORM: FROST, S  .P.J.  

Tuesday, 
5 t h  October ,  1971 

THE DIRECTOR OF NATIVE 
AFFAIRS 

Appe l l an t  

THE CUSTODIAN OF 
EXPROPRIATED PRTPERTY 

Respondent 

b rough t  by t h e  D i r e c t o r  

a g a i n s t  a  f i n a l  o r d e r  

T i t l e s  Commission i n  
r e s p e c t  of c e r t a i n  l and  known a s  . the Adolfhafen  V i r g i n  

Land, s i t u a t e d  i n  t h e  ivlorobe. D i s t r i c t  upon idorobe 
Harbour which was known i n  German t i m e s  a s  Adolfhafen.  

It c o n s i s t e d  of  t h r e e  p i e c e s  of  l a n d  which were L ~nown 

r e s p e c t i v e l y  a s  Namandei, 140 Block A and MO Block 8. 

The l a n d  was r e f e r r e d  t o  b o t h  i n  t h e  P r o v i s i o n a l  

Orde r  and t h e  F i n a l  Order  by r e f e r e n c e  t o  a  p l a n  

which was annexed and i t  i s  a p p a r e n t  t h a t  t h e  p l a n  

was based  upon an e x t r a c t  from B e z i r k ' s  ivlorobe S k e t c h  

d a t e d  31st December, 1911.  The l a n d  c a l l e d  Namandei 

a t  t h e  mouth of  t h e  dorobe  R i v e r  i s  t h e  most n o r t h e r l y  

of  t h e  p i e c e s  of  l a n d  shown on t h e  S k e t c h  a s  c o n s i s t -  

i n g  of 1 7 1  h e c t a r e s  6  a r e s .  140 Block A i s  t h e  l a n d  

shown on Adolfhafen  of 18 h e c t a r e s  6 a r e s  n e x t  

s o u t h e r l y ,  and ivlO B o f  3 h e c t a r e s  and 6 a r e s  which 

i s  t h e  most s o u t h e r l y  p o r t i o n  of  t h e  l a n d  a l s o  s i t u a t e .  

upon Adolfhafen .  

Fol lowing t h e  making o f  t h e  P r o v i s i o n a l  

Orde r  on 21st June ,  1957, p u r s u a n t  t o  S e c t i o n  36 
of the-New Guinea Land T i t l e s  R e s t o r a t i o n  Ordinance 

t h e r e  was on 26 th  November, 1957 a  r e f e r e n c e  of 

t h e  q u e s t i o n  of Nat ive  Customary r i g h t s  on t h e  

appo in ted  d a t e  (which was l o t h  Februa ry ,  1952)  i n  

r e s p e c t  of  t h e  l a n d .  The Act ing  D i r e c t o r  of 

N a t i v e  A f f a i r s  t h e r e i n  s t a t e d  t h a t  t h e  n a t i v e s  

and n a t i v e  communities t h e r e i n  r e f e r r e d  t o  c l a i n e d  

f u l l  ownership  r i g h t s  o v e r  each  of t h e  p i e c e s  of 

l a n d ,  Under t h e  H e s t o r a t i o n  Ordinance ,  S e c t i o n  42 ,  

f o l l o w i n g  t h e  r e f e r e n c e  made under  S e c t i o n  36,  it 
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was necessary  f o r  t h e  Commission t o  proceed t o  

i n v e s t i g a t e ,  hea r  and de te rmine  t h e  c l a ims ,  

o b j e c t i o n s  and r e f e r e n c e s  t h e  s u b j e c t  of t h e  

P r o v i s i o n a l  Order and t o  make f i n a l  o r d e r s  i n  r e s p e c t  

t h e r e o f .  The i n i t i a l  hea r ing  took  p l a c e  i n  Lae on 

t h e  7 t h  October,  1964 when two w i t n e s s e s ,  Mr .  Lowry, 

a  p a t r o l  o f f i c e r ,  and one Papoka-Gaura, were c a l l e d  

and examined b e f o r e  t h e  l e a r n e d  Chief  Commissioner. 

idr. Commissioner Reid was t h e n  r e q u e s t e d  t o  conduct 

f u r t h e r  hea r ings  a t  NLorobe and examine v a r i o u s  

n a t i v e  w i t n e s s e s  a s  t o  t h e  c l a ims  made by them. This  

hea r ing  took p l a c e  on t h e  3 r d  Novernber, 1964. The 

F i n a l  Order was made a t  Lae on t h e  1 5 t h  December, 

1964, a f t e r  a  document, t o  which I s h a l l  r e f e r  

l a t e r ,  was p u t  i n  evidence and submiss ions  by Counsel.  

I n  t h e  F i n a l  Order it was d e c l a r e d  t h a t  a t  t h e  

appo in ted  d a t e  t h e r e  was an  e s t a t e  i n  f e e  s imple  t o  

which t h e  Custodian  f o r  Expropr ia t ed  Proper ty  was 

e n t i t l e d ,  s u b j e c t  t o  t h e  u s u a l  encumbrances i n  

f avour  of t h e  Admin i s t r a t ion  r e l a t i n g  t o  mining 

c o n d i t i o n s ,  p u b l i c  roads ,  e t c . ,  b u t  s u b j e c t  a l s o  t o  

most e x t e n s i v e  encumbrances i n  f a v o u r  of t h e  D i r e c t o r  

of Na t ive  A f f a i r s  a s  a  t r u s t e e  f o r  n a t i v e s  of t h e  

su r round ing  a r e a s ,  ove r  each of t h e  p o r t i o n s  of  l a n d ,  

b road ly  speaking,  t o  use  each of t h e s e  p i e c e s  of 

l a n d ,  i n  t h e  c a s e  of Namandei f o r  ga rden ing ,  and i n  
t h e  c a s e  of each of them f o r  c o l l e c t i n g  o r  t a k i n g  

produce from t h e  l a n d ,  and f o r  f i s h i n g  purposes  and 

a l s o ,  s o  f a r  a s  Namandei i s  concerned, f o r  t h e  

e r e c t i o n  and u s e r  of dwel l ings  upon t h a t  l a n d .  

The t i t l e  of t h e  Custodian  which was upheld 
was a  t i t l e  which he claimed a s  a  s u c c e s s o r  under 

t h e  E x p r o p r i a t i o n  l e g i s l a t i o n  from t h e  New Guinea 

Company which i n  t u r n ,  accord ing  t o  t h e  c l a im made 

by t h e  Cus tod ian  b e f o r e  t h e  Chief  Commissioner, 

was based upon a  purchase  by t h e  New Guinea Company 

a f t e r  1906 and probably  b e f o r e  1908 from n a t i v e s  

i n  t h e  a r e a .  The ground of appeal  r e l i e d  upon 

by Counsel f o r  t h e  Llirector ,  on beha l f  of t h e  n a t i v e  

c l a i m a n t s ,  i s  t h a t  t h e  Commission exceeded its 
j u r i s d i c t i o n  o r  a l t e r n a t i v e l y  was wrong i n  law o r  

a l t e r n a t i v e l y  such d e c i s i o n  was a g a i n s t  t h e  weight  

of evidence ,  i n  t h a t  t h e  Commission was wrong i n  



d e c l a r i n g  t h e  Custodian  t o  b e  e n t i t l e d  t o  r e g i s t r a t i o n  on 

t h e  t i e g i s t e r  Book a s  t h e  a b s o l u t e  owner of t h e  s a i d  l a n d .  

Some argument was advanced a s  t o  e r r o r s  of law made by t h c  

l e a r n e d  Chief  Commissioner, b u t  t h e  main ground r e l i e d  upon 

was t h a t  t h e  d e c i s i o n  was a g a i n s t  t h e  weight  of evidence  

p u r s u a n t  t o  S e c t i o n  3 8 ( 2 ) ( a a )  of t h e  Land T i t l e s  Commission 
Ordinance. 

It i s  necessa ry  t o  look a t  t h e  way t h e  c a s e  was 

p u t  under t h e  R e s t o r a t i o n  Ordinance. Under S e c t i o n  9, i t  i s  
provided t h a t  a  pe r son  c la iming t o  be e n t i t l e d  a s  a t  t h e  

appo in ted  d a t e  ( a )  t o  an i n t e r e s t  i n  l a n d ,  and (b)  t o  b e  

r e g i s t e r e d  o r  e n t e r e d  i n  a  l o s t  r e g i s t e r  a s  t h e  owner of o r  

t h e  person e n t i t l e d  t o  t h a t  i n t e r e s t  (whether  o r  no t  he  was, 

b e f o r e  t h e  l o s s  o r  d e s t r u c t i o n  of  t h a t  r e g i s t e r ,  s o  r e g i s t e r e d  

o r  e n t e r e d ) ,  may make a  c l a im i n  r e s p e c t  of t h a t  i n t e r e s t ,  

The r e l e v a n t  p o r t i o n  of S e c t i o n  1 0  p r o v i d e s  t h a t  f o r  t h e  

purposes  of t h e  p reced ing  S e c t i o n ,  a  pe r son  s h a l l  b e  deemed t o  

have been e n t i t l e d  t o  be r e g i s t e r e d  o r  en te red  i n  a  l o s t  

r e g i s t e r  a s  t h e  owner of o r  t h e  pe r son  e n t i t l e d  t o  an i n t e r e s t  

i n  land i f  he would have been s o  e n t i t l e d ,  b u t  f o r  ( a )  t h e  

d e s t r u c t i o n  o r  l o s s  of any r e g i s t e r  ( i n c l u d i n g  t h e  Land 
R e g i s t e r  o r  German Groundbook), r e c o r d ,  c e r t i f i c a t e  o r  

document. B u t  it was conceded t h a t  t h e  Custodian  was n o t  

r e g i s t e r e d  i n  any l o s t  r e g i s t e r  i n  r e s p e c t  of t h e  s u b j e c t  l a n d  

p u r s u a n t  t o  t h e  Land R e g i s t r a t i o n  Ordinance of New Guinea, 

nor  had t h e r e  been any document i n  e x i s t e n c e  t h a t  would have 

e n t i t l e d  t h e  Custodian  t o  have become s o  r e g i s t e r e d  p u r s u a n t  

t o  t h e  p r o v i s i o n s  of  S e c t i o n  1 0 ( a ) .  The c a s e  which was made 

b e f o r e  t h e  Chief  Commissioner was a  c a s e  under S e c t i o n  67(3)  
of t h e  Land T i t l e s  R e s t o r a t i o n  Ordinance,  t h e  r e l e v a n t  p a r t  

o f  which p rov ides  t h a t  f o r  t h e  purposes  of t h e  Ordinance a  

pe r son  s h a l l  be deemed t o  have been e n t i t l e d ,  a t  t h e  appointed  

d a t e ,  t o  an i n t e r e s t  i n  l a n d ,  and t o  b e  en te red  o r  r e g i s t e r e d  
i n  a  l o s t  r e g i s t e r  a s  t h e  owner o f ,  o r  a  person e n t i t l e d  t o ,  

t h a t  i n t e r e s t  i f  i n  t h e  op in ion  of t h e  Commissioner, he would 

have been s o  e n t i t l e d  i f  - ( a )  t h e  p r o v i s i o n s  r e p e a l e d  by 

t h i s  s e c t i o n  had remained i n  f o r c e ;  (b )  no r e l e v a n t  document 
o r  r e g i s t e r  had been Los t  o r  d e s t r o y e d ;  and ( c )  t h e  

p rocedure  p r e s c r i b e d  by t h o s e  p r o v i s i o n s  had, b e f o r e  t h e  

appointed  d a t e ,  been comple te ly  a p p l i e d  i n  r e l a t i o n  t o  t h a t  

l a n d .  The o n l y  b a s i s  f o r  t h e  d e c i s i o n  of t h e  l e a r n e d  Chief  

Commissioner i s  t h a t  he  d i d  form t h e  op in ion  t h a t  i f  t h e  

p r o v i s i o n s  of t h e  Land T i t l e s  k e g i s t r a t i o n  Ordinance,  r e l a t -  



i n g  t o  b r i n g i n g  of l and  under t h a t  Ordinance, had n o t  been 

r e p e a l e d  and had remained i n  f o r c e  and t h e  p rocedure  p r e s c r i b e d  

by t h o s e  p r o v i s i o n s  had been comple te ly  a p p l i e d ,  t h e n  upon 
t h e  f a c t s  b e f o r e  him t h e  New Guinea Company was shown t o  have 

been e n t i t l e d  t o  . f u l l  ownership of  t h e  l and  and t h e  Custodian  

a s  i t s  s u c c e s s o r  was accord ing ly  e n t i t l e d  t o  b e  r e g i s t e r e d  

i n  r e s p e c t  of t h a t  i n t e r e s t .  Both Counsel r e l i e d  i n  t h i s  

Cour t  a f t e r  To la in  and o r s .  v.  The Admin i s t r a t ion  ( 1 )  and The 
Custodian  of E x p r o ~ r i a t e d  P r o ~ e r t y  v .  The D i r e c t o r  of D i s t r i c t  

Admin i s t r a t ion  - I n  r e  Tonwalik I s l a n d  (2 )  and I am c o n t e n t  t o  
adopt  t h e  c o n s t r u c t i o n  of t h e  s e c t i o n  t h e r e i n  l a i d  down. 

These d e c i s i o n s  e s t a b l i s h  t h a t  it i s  f o r  t h e  Chief Commissioner, 

having r e g a r d  t o  t h e  evidence which he  t h e n  had b e f o r e  him, 

t o  apply  t h e  p r o v i s i o n s  of t h e  Ordinance,  assuming t h a t  t h e y  

had remained i n  f o r c e  and t h e  p r o p e r  procedure  had been 

a p p l i e d  and t o  form an op in ion  whether  t h e  c l a i m a n t  had 

proved t h a t  he was e n t i t l e d  t o  b e  r e g i s t e r e d  i n  t h e  l o s t  

r e g i s t e r  a s  e n t i t l e d  t o  an i n t e r e s t  i n  t h a t  l a n d .  It i s  f o r  

t h i s  Cour t ,  having r e g a r d  t o  t h e  evidence  which was p u t  b e f o r e  

t h e  Chief  Commissioner, t o  come t o  t h e  conc lus ion  whether t h e  

op in ion  which he  s o  formed was an o p i n i o n w h i c h  was a g a i n s t  

t h e  weight  of t h e  evidence .  

I propose  t o  t u r n  now t o  t h e  r e l e v a n t  p r o v i s i o n s  

of t h e  Land T i t l e s  i < e g i s t r a t i o n  Ordinance. S e c t i o n  1 6  p r o v i d e s  

t h a t  where any l a n d  o r  e s t a t e  o r  any i n t e r e s t  i n  l and  o r  any 

r i g h t  a f f e c t i n g  land i s  r e g i s t e r e d  i n  t h e  Land R e g i s t e r  

(which means t h e  German Groundbook fo rmer ly  i n  use)  t h e  

f i e g i s t r a r  s h a l l  wi thou t  any a p p l i c a t i o n  from any person 

i n t e r e s t e d  proceed t o  b r i n g  t h a t  l a n d  under t h e  Ordinance 

i n  accordance  w i t h  t h e  p r o v i s i o n s  t h e r e o f .  A s  i t  i s  conceded 

t h a t  t h e  l a n d  was no t  s o  r e g i s t e r e d  t h e  a p p r o p r i a t e  p r o v i s i o n  

i s  S e c t i o n  17,  t h e  r e l e v a n t  words of which p r o v i d e  t h a t  

where any pe r son  was b e f o r e  t h e  9 t h  iday, 1921 e n t i t l e d ,  

e i t h e r  immediately o r  i n  t h e  f u t u r e ,  and e i t h e r  a b s o l u t e l y  

o r  c o n t i n g e n t l y ,  under t h e  laws t h e n  i n  f o r c e  t o  b e  e n t e r e d  

i n  t h e  Land R e g i s t e r  a s  t h e  owner of any l a n d  o r  of any 

e s t a t e  o r  i n t e r e s t  i n  l a n d  o r  of any r i g h t  a f f e c t i n g  l a n d ,  

t h e  Commissioner f o r  Lands may a t  any t i m e  c e r t i f y  by w r i t i n g  

under  h i s  hand t h a t  any such pe r son  o r  h i s  s u c c e s s o r  i n  

t i t l e  i s  e n t i t l e d  t o  be r e g i s t e r e d  i n  t h e  Land R e g i s t e r  a s  

(1 )  (1965-1966) P. d. N,G.L.K. 232 (rdinogue, J. a s  he t h e n  was) 

(2) Unreported judgment P. & N.G. (Clarkson,  J .)  



t h e  owner of t h e  l a n d ,  e s t a t e ,  i n t e r e s t  o r  r i g h t w h i c h  i s  
, . 

d e s c r i b e d  i n  t h e  c e r t i f i c a t e d  It i s  t h u s  t h a t  t h e  

Commissioner f o r  Lands i s  t o  i n i t i a t e  t h e  p rocedure  f o r  

b r i n g i n g  l and  under t h e  Ordinance;  

iuLr. T u t h i l l  submit ted ,  i n  my judgment c o r r e c t l y ,  t h a t  

i f  an e n t i t l e m e n t  were shown then  t h e  meaning t o  be .  g iven  to '  
t h e  word "mayN i s  " s h a l l *  s o  t h a t  t h e    om missioner f o r  ~ a n d s  
was bound t o  g i v e  such  a  c e r t i f i c a t e .  I f  t h e c e r t i f i c a t e  

was g iven  t h e  H e g i s t r a r  was t o  proceed t o  b r i n g  t h e  l a n d  
a f f e c t e d  under t h e  Ordinance i n  accordance  w i t h  t h e  p r o v i s i o n s  

of  t h e  Ordinance,  S e c t i o n  18. He was t o  cause  t o  b e  p repared  

a  d r a f t  c e r t i f i c a t e  of t i t l e  ( S e c t i o n  1 9 )  and t h e r e  was 
p r o v i s i o n  f o r  t h e  R e g i s t r a r  t o  s e r v e  n o t i c e  and a l s o  a  copy 
of t h e  d r a f t  c e r t i f i c a t e  ~ f  t i t l e  on v a r i o u s  p e r s o n s  i n c l u d -  

i n g  t h e  D i r e c t o r  of ~ a t i v e  A f f a i r s  ( S e c t i o n  21) ,  and f o r  t h e  
D i r e c t o r ,  having c a u s e d t h e  n o t i c e  t o  b e  pub l i shed  i n  t h e  

G a z e t t e  and made c e r t a i n  e n q u i r i e s ,  t o  c e r t i f y  t o  t h e  
R e g i s t r a r  e i t h e r  t h a t  he was s a t i s f i e d  t h a t  t h e r e  were no 
n a t i v e  r i g h t s  over  t h e  l a n d  o r  f o r t h w i t h  t o  r e f e r  t h e  q u e s t i o n  
of  n a t i v e  r i g h t s  t o  t h e  Supreme Cour t ,  o r  t o  t h e  Admin i s t r a to r  

( S e c t i o n  22).  There was a l s o  a  procedure  under S e c t i o n  24 

which enabled  t h e  D i r e c t o r  t o  r e f e r  t h e  q u e s t i o n  of p o s s i b l e  

n a t i v e  r i g h t s  t o  t h e  Supreme Cour t ,  whether o r  n o t  he  had 

b e e n  s e r v e d  w i t h  t h e  n o t i c e  and d r a f t  c e r t i f i c a t e  under 

S e c t i o n  21. 

lilr. T u t h i l l  submi t t ed  an argument t h a t  because  of 
t h e  p r o v i s i o n s  of S e c t i o n  26 t h e  Cour t s '  j u r i s d i c t i o n  t o  

hear  and de te rmine  q u e s t i o n s  concerning l and  under  S e c t f o n  22 
and 24 extended t o  c l a ims  t o  an e s t a t e  i n  l and  under t h e  law 
i n  f o r c e  p r i o r  t o  t h e  9 t h  May, 1921, and t h a t  i n  t h e  

d e t e r m i n a t i o n  of t h o s e  q u e s t i o n s  p u r s u a n t  t o  S e c t i o n  27C 
of t h e  Lands R e g i s t r a t i o n  Ordinance t h e  Cour t  was n o t  bound 
by t h e  p r i n c i p l e s  and r u l e s  of common law and e q u i t y  which 

were i n  f o r c e  i n  England on t h e  9 t h  ivlay, 1921 p u r s u a n t  t o  
t h e  Laws Hepeal and Adopting Ordinance 1921-1939, b u t  might 

b e  guided by such p r i n c i p l e s  of r i g h t  and good consc ience  

a s  i t  deemed t o  b e  a p p l i c a b l e  t o  t h e  m a t t e r s  r e f e r r e d  t o  itl 
having r e g a r d  t o  t h e  t r i b a l  i n s t i t u t i o n s ,  customs, usages 

of t h e  n a t i v e s  of t h e  T e r r i t o r y  and t o  t h e  c o n d i t i o n s  

e x i s t i n g  i n  t h e  T e r r i t o r y  s i n c e  i t s  occupa t ion  by pe r sons  
o t h e r  t h a n  n a t i v e s .  Thus, he submi t t ed  t h e r e  was j u r i s d i c t i o n  

i n  t h e  c o u r t  t o  d e c l a r e  and d e f i n e  r i g h t s  t o  an e s t a t e  i n  

l a n d  which was claimed t o  have a r i s e n  p r i o r  t o  9 t h  May, 1921, 
: 1 . :;','> .,: >:: 



and i n  t h e  d e t e r m i n a t i o n  of t h e  q u e s t i o n s  t h e  c o u r t  might b e  
guided by t h e  p r i n c i p l e s  of r i g h t  and good conscience .  I 

do n o t  c o n s i d e r  t h a t  t h i s  i s  t e n a b l e  c o n s t r u c t i o n  of t h e  

l e g i s l a t i o n .  I n  my op in ion ,  upon t h e  p r o p e r  c o n s t r u c t i o n  of 

S e c t i o n s  17  t o  24, t h e  procedure  f o r  b r i n g i n g  l a n d  under  t h e  

Act presupposes ,  (except  where t h e  l and  i s  e n t e r e d  i n  t h e  

Land R e g i s t e r )  t h e  i s s u e  by t h e  Commissioner of a  c e r t i f i c a t e  

under S e c t i o n  1 7 ,  s o  t h a t  i f  q u e s t i o n s  a r e  r e f e r r e d  t o  t h e  

Supreme Cour t  under e i t h e r  S e c t i o n  22 o r  24, then  a  

c e r t i f i c a t e  must f i r s t  have been g iven  by t h e  Commissioner a s  

t o  t h e  e n t i t l e m e n t  b e f o r e  9 t h  day, 1921 by a  pe r son  t o  an 
e s t a t e  i n  l and  under t h e  law t h e n  i n  f o r c e ,  

Turning now t o  S e c t i o n  26, t h a t  S e c t i o n  p rov ides  t h a t  

t h e  Cour t  s h a l l  have j u r i s d i c t i o n  upon t h e  r e t u r n  of a  summons 

t o  h e a r  and determine  any ques t ion  of t h e  customary o r  o t h e r  

r i g h t s  of any n a t i v e s  t o  o r  a f f e c t i n g  l a n d  t o  which a  summons 

r e f e r s  (sub-paragraph (1)) and t h a t  t h e  o r d e r  t o  b e  made upon 

t h e  hea r ing  s h a l l  e i t h e r  d e c l a r e  t h a t  no n a t i v e  r i g h t s  e x i s t  

a f f e c t i n g  t h e  l a n d  o r  d e f i n e  t h e  n a t u r e  and e x t e n t  of t h e  
r i g h t s  which t h e  Lour t  f i n d s  t o  e x i s t ,  and d i r e c t  t h a t  t h o s e  

r i g h t s  s h a l l  b e  p r o t e c t e d  by t h c  necessa ry  e n t r i e s  i n  t h e  

t i e g i s t e r  Book and on t h e  c e r t i f i c a t e  of t i t l e .  (sub- 
paragraphs  3 ( a )  and ( b ) ) .  

The summons r e f e r r e d  t o  must b e  t h e  r e f e r e n c e  by 

summons which i s  t h e  p rocedure  p r e s c r i b e d  by S e c t i o n  2 5 ( 1 )  

where any q u e s t i o n  of n a t i v e  r i g h t s  i s  r e f e r r e d  t o  a  c o u r t  

under S e c t i o n s  22  t o  24. Thus, t h e  j u r i s d i c t i o n  confe r red  

by S e c t i o n  26 upon t h e  Supreme Court  f o r  t h a t  r eason  i s  
conf ined  t o  l a n d  e n t e r e d  i n  t h e  Land d e g i s t e r  o r  t h e  s u b j e c t  

of a  d r a f t  c e r t i f i c a t e  of t i t l e .  Indeed,  upon t h e  te rms of 

S e c t i o n  26 i t s e l f ,  i n  my o p i n i o n ,  t h a t  j u r i s d i c t i o n  i s  

l i m i t e d  t o  d e c l a r i n g  and d e f i n i n g  n a t i v e  r i g h t s  a f f e c t i n g  

l a n d ,  and does  n o t  extend t o  c l a ims  t o  an e s t a t e  i n  l a n d  

under t h e  law i n  f o r c e  p r i o r  t o  9 t h  Aay, 1921. The scheme 

of t h e  l e g i s l a t i o n  i s  t h a t  such i n t e r e s t s  a r e  d e a l t  w i t h  by 

t h e  Commissioner under S e c t i o n  17 .  The argument based on 

S e c t i o n  27C a l s o  f a i l s  n o t  o n l y  because  t h a t  S e c t i o n  i s  
e x p r e s s l y  r e l a t e d  t o  t h e  d e t e r m i n a t i o n  of m a t t e r s  r e f e r r e d  

t o  t h e  Supreme Cour t  under S e c t i o n  22 o r  24, b u t  a l s o  because 

t h e  g e n e r a l i t y  of i t s  terms i s  n o t  t o  b e  t aken  t o  o v e r r i d e  
t h e  s p e c i f i c  p r o v i s i o n s  of S e c t i o n  17.  Accordingly i f  t h e  

Custodian  i s  t o  succeed t h e  Mew Guinea Company's e n t i t l e m e n t  



t o  an i n t e r e s t  i n  t h e  l and  m u s t  b e  shown t o  have e x i s t e d  under 

t h e  laws then  i n  f o r c e .  The c o n s t r u c t i o n  I have adopted i s  
c o n s i s t e n t  w i t h  t h e  a p p l i c a t i o n  of t h e  s e c t i o n  made by P h i l l i p s ,  

J*, a s  he  then  was, i n  t h e  Jomba P l a i n s  Case ( 3 )  and i n  
Re ivlalala Lands (4 ) .  I n  my op in ion ,  t h e  submission by ivlr, 

O ' N e i l l  i s  c o r r e c t ,  t h a t  i f  no v a l i d  purchase  i s  shown i n  a  

c a s e  such a s  t h i s  where t h e  i n t e r e s t  r e l i e d  upon goes  back t o  a  

d a t e  b e f o r e  t h e  9 t h  May, 1921 t h e n  t h e r e  i s  no scope f o r  t h e  

o p e r a t i o n  of t h e  words of S e c t i o n  27C prov id ing  t h a t  t h e  c o u r t  

may have r e s o r t  t o  t h e  p r i n c i p l e s  of r i g h t  and good conscience .  

The f u r t h e r  c o n s i d e r a t i o n  of t h e  a p p l i c a t i o n  of t h i s  

s e c t i o n  by S i r  Beaumont P h i l l i p s  i n  t h e  ivlortlock 1s1ands+case(5) 

was r e f e r r e d  t o  by Counsel,  b u t ,  because  of  t h e  view 1 have 

t aken ,  it i s  no t  necessa ry  f o r  me t o  c o n s i d e r  t h a t  c a s e .  

The t a s k  now b e f o r e  t h i s  c o u r t  i s  t o  examine t h e  

evidence b e f o r e  t h e  Chief  Commissioner t o  de te rmine  whether  

on t h a t  evidence t h e  Custodian  was a s  t h e  s u c c e s s o r  of t h e  

New Guinea Lornpany e n t i t l e d  t o  a  c e r t i f i c a t e  by t h e  Commissioner 

f o r  Lands under t h e  law i n  f o r c e  immediately p r i o r  t o  9 t h  

day,  1921, which was, of course ,  t h e  German law i n  f o r c e  i n  
t h e  former  German Colony which was t h e  f i r s t  and e s s e n t i a l  

s t e p  enabl ing  t h e  Custodian  t o  be r e g i s t e r e d  i n  t h e  Land 

K e g i s t e r  a s  t h e  owner of t h e  l a n d  under S e c t i o n  1 7  of t h e  

Lands R e g i s t r a t i o n  Ordinance.  It is ,  t h e r e f o r e ,  necessa ry  t o  

look  a t  t h e  law i n  f o r c e  between t h e  y e a r s  1906 and 1908, 

because  t h e  evidence i s  t h a t  t h e  Germans f i r s t  came t o  

l idol fhafen  between t h o s e  y e a r s  and i f  t h e r e  was any a c q u i s i t i o n  

of  l a n d  it took p l a c e  a t  about  t h a t  t ime.  The in fo rmat ion  a s  

t o  t h e  law a p p l i c a b l e  i s  l i m i t e d .  The s t a r t i n g  p o i n t  i s  
con ta ined  i n  A r t i c l e  7 of t h e  c o n t r a c t  made between t h e  Heich 

and t h e  New Guinea Company d a t e d  t h e  7 t h  October,  1898 which 

was p laced  i n  ev idence  on t h e  f i n a l  day of t h e  hea r ing  b e f o r e  

t h e  Chief  Commissioner. Pursuant  t o  t h a t  s e c t i o n  t h e  New 

Guinea Company was g iven  t h e  r i g h t  t o  a c q u i r e  w i t h i n  t e n  y e a r s  

from t h e  1st A p r i l ,  1899 i n  K a i s e r  Wilhelm's  l and  ( t h e  main 

i s l a n d  of  New ~ u i n e a )  o r  New Pommerania and t h e  i s l a n d s  

be long ing  t h e r e t o ,  l a n d  of a  t o t a l  of  50,000 h e c t a r e s  of t h e i r  

own choosing always observing t h e  r i g h t s  of t h i r d  pe r sons  - 

(3) Unreported judgment of 25th  '&day, 1932 

(4 )  Unreported judgment of 22nd September, 1932 

(5) Unreported judgment of 29th  A p r i l ,  1930 



s u b j e c t  t o  c e r t a i n  r e s t r i c t i o n s  s o  f a r  a s  t h e  s e l e c t i o n  of 

c o a s t a l  l and  and l and  on r i v e r  banks i s  concerned.  The 

s i g n i f i c a n t  words a r e  t h e s e  - "The New Guinea Company i s  he ld  
t o  inform t h e  r e p r e s e n t a t i v e  of t h e  Keich about  t h e  s e l e c t i o n  

of l a n d  i n  each c a s e  and must p rove  w i t h i n  one y e a r  t h a t  - 
i n  agreement w i t h  e x i s t i n g  r e g u l a t i o n s  - t h e  s e l e c t e d  l a n d  was 
e i t h e r  acquired  a s  owner less  o r  from n a t i v e s " .  Thus, t h e  New 

Guinea Company was by law e n t i t l e d  t o  a c q u i r e  l a n d  from n a t i v e s .  

Next I r e f e r  t o  t h e  d i r e c t i o n s  g iven  concerning t h e  procedure  

r e l a t i n g  t o  a c q u i s i t i o n  of l a n d  by t h e  New Guinea Company 
d a t e d  t h e  1 0 t h  ~ u g u s t ,  1887. The p rocedure  was d e t a i l e d  and 

appears  . . des igned f u l l y  t o  p r o t e c t  t h e  r i g h t s  of n a t i v e s .  
P r i o r  i n v e s t i g a t i o n  was r e q u i r e d  t o  b e  made a s  t o  t h e  l a n d ,  t h e  

customs of t h e  n a t i v e ?  a s  t o  s a l e .  and t h e i r  e n t i t l e m e n t  t o  
s e l l ;  There was p r o v i s i o n  f o r  t h e  payment of t h e  purchase  p r i c e ,  

a  meeting was t o  b e  c a l l e d  of n a t i v e s ,  a  c o n t r a c t  i n  w r i t i n g  was 
t o  b e  drawn up i n  d u p l i c a t e  i n  t h e  German language and f u l l y  

expla ined t o  t h e  n a t i v e  s e l l e r s ,  it was t o  b e  s i g n e d  on beha l f  
of t h e  New Guinea Company and by t h e  n a t i v e s ,  e i t h e r  by 
s i g n a t u r e  o r  by mark. P r o v i s i o n  was made f o r  i n t e r p r e t e r s ,  
f o r  a  w i t n e s s  t o  c e r t i f y  t h a t  t h e  in fo rmat ion  had been made 

c l e a r  t o  t h e  s e l l e r s ,  t h a t  payment had been made t o  t h e  pe r sons  
e n t i t l e d ,  and f u r t h e t  a  copy of t h e  c o n t r a c t  was t o  be 
handed t o  t h e  s e l l e r s .  There i s  no reason  t o  suppose t h a t  

t h e s e  p r o v i s i o n s  were l a t e r  r e l a x e d  i n  any way, The o t h e r  
m a t e r i a l  r e l a t i n g  t o  t h e  German law i s  con ta ined  i n  t h e  

ivlortlock I s l a n d s  c a s e  ( P h i l l i p s ,  J. a s  he t h e n  was ) ,  t o  b e  

found a t  page 244 of Fashion of Law i n  New Guinea (ed.  

P r o f e s s o r  B . J .  Brown (1969))  which c o n t a i n s  an e x t r a c t  from 
t h e  judgment. It i s  a s  fo l lows : -  

"On t h e  22nd J u l y ,  1904 t h e  Governor of German 
New Guinea under  t h e  powers g iven  him i n  t h e  

Imper ia l  Ordinance of t h e  2 1 s t  November, 1902 

p r e s c r i b e d  c o n d i t i o n s  r e g a r d i n g  t h e  occupa t ion  
of ownerless l a n d  and i t s  d i s p o s a l  and e h e . a c q u i s i -  

t i o n  of  n a t i v e  l a n d  by agreement w i t h  n a t i v e s .  

He ordered  t h a t  t h e s e  m a t t e r s  p e r t a i n e d  e x c l u s i v e l y  

t o  t h e  F i scus  of t h e  Colony and t h a t  a r e a s  
necessa ry  f o r  t h e  l i v e l i h o o d  of t h e  n a t i v e s  i n  
p a r t i c u l a r ;  dwe l l ing  p l a c e s ,  garden l a n d s  and 

palm groves  were p rec luded  from a c q u i s i t i o n .  He 

a l s o  o rde red  t h a t  f u r t h e r  c o n d i t i o n s  governing 

t h e  a c q u i s i t i o n  by t h e  f i s c u s  of n a t i v e  l a n d  and 



t h e  r e s a l e  t h e r e o f  would b e  l a i d  down by t h e  

Governor, e i t h e r  g e n e r a l l y  o r  f o r  each i n d i v i d u a l  
c a s e ,  a s  h e  deemed f i t ;  and gener.al  c o n d i t i o n s  

r e l a t i n g  t o  t h e  c e s s i o n  i n t o  p r i v a t e  ownership of 

l a n d s  t h a t  had been acqu i red  by t h e  F i s c u s  were 

pub l i shed  i n  1904, 1910, 1912, and 1914". 

This  passage  i n d i c a t e s  t h a t  t h e  German Government was 
much concerned w i t h  t h e  a c q u i s i t i o n  of l a n d  from n a t i v e s ,  t o  

t h e  e x t e n t  t h a t  a r e a s  necessa ry  f o r  t h e  l i v e l i h o o d  of t h e  
n a t i v e s  were prec luded from a c q u i s i t i o n .  No o t h e r  in fo rmat ion  

a s  t o  t h e  r e l e v a n t  German law was a v a i l a b l e  because  of t h e  

g e n e r a l  d e s t r u c t i o n  of books and documents d u r i n g  t h e  Second 
World war. It may b e  t h a t  because  of t h e  d e s t r u c t i o n  of 

t h e s e  l e g a l  sources  and t h e  p a u c i t y  of evidence  a s  t o  t h e  
German law, t h a t  t h a t  i n  i t s e l f  i s  s u f f i c i e n t  t o  p reven t  a  

c l a i m a n t  from proving h i s  t i t l e  under S e c t i o n  1 7 ( 1 ) ,  b u t  i t  i s  
unnecessary  f o r  me t o  go s o  f a r .  However, it i s  p l a i n  t h a t  

t h e r e  were s t r i c t  r e g u l a t i o n s  (which indeed a r e  r e f e r r e d  t o  
more t h a n  once i n  t h e  iAortlock I s l a n d s  c a s e )  a s  t o  t h e  
p rocedure  f o r  n e g o t i a t i n g  a  purchase  which p o i n t  t o  an over-  

r i d i n g  requi rement  t h a t  t h e  German Government should  be 
s a t i s f i e d  t h a t  t h e  a c q u i s i t i o n  was n o t  c o n t r a r y  t o  t h e  
i n t e r e s t s  of t h e  n a t i v e s .  What t h e n  was t h e  evidence  b e f o r e  

t h e  Chief  Commissioner? The evidence  s o l i e d  upon by t h e  
Cus tod ian  i s  a  f i l e  (NO. 189) of t h e  New Guinea Companyr which, 

of course ,  claimed t o  b e  t h e  owner. As X r .  T u t h i l l  submi t t ed ,  

I c o n s i d e r  t h a t ,  having r e g a r d  t o  t h e  heading,  t h e  l and  
r e f e r r e d  t o  i n  t h i s  f i l e  does c o n s i s t  of Namandei, MO A and 
iulc) B .  There i s  a  r e f e r e n c e  t o  t h e  r i g h t  of a c q u i r i n g  t h e  s a i d  

p r o p e r t i e s  under A r t i c l e  7 of t h e  agreement,  and t h a t  purchase  

agreements have been acknowledged. Then t h e r e  i s  t h e  n o t e  

by "F.W. Hafen" d a t e d  8 t h  iharch, 1911 upon which iMr, T u t h i l l  

s t r o n g l y  r e l i e d ,  a s  fo l lows : -  

"Entry  i n  Groundbook has been a p p l i e d  f o r  and 

g r a n t e d  pending c e r t a i n  e n q u i r i e s ,  which a r e  shown 
i n  t h e  fo l lowing  l e t t e r " .  

Th i s  is ,  of course ,  a  n o t e  by t h e  i n t e r e s t e d  p a r t y ,  a  
c o n s i d e r a t i o n  which goes t o  t h e  weight  it i s  t o  b e  g iven .  

The r e l e v a n t  p a s s a g e  i n  t h e  l e t t e r  concerning t h e  Adolfhafen 
p r o p e r t i e s  i s  a s  fo l lows : -  



"The e n t r y  i n  Ground Book of  t h e  p r o p e r t i e s  on 

Adolfhafen a l s o  p r e s e n t s  unforseen d i f f i c u l t i e s .  
A s  you know, D r .  Scholz  a t  one t ime  took  

excep t ion  t o  t h e  ex tens ion  of t h e  r i v e r  banks n o t  

being p u t  on t o  i t s  whole account .  The p l a n s  were 
t h e n  s e n t  t o g e t h e r  w i t h  a p p l i c a t i o n  of 23rd February 
1910 t o  t h e  Government f o r  t h e  purpose  of having 

t h e  e x t e n t  of t h e  r i v e r  bank a c c u r a t e l y  de termined 

by t h e  Government Surveyor.  He d i d  s o  b u t  a t  t h e  

same t i m e  p o i n t e d  o u t  t o  t h e  Government t h a t  t h e  
boundar ies  of t h e  b i g  p r o p e r t y  on illorobe Rive r  were 

unusual  and a g a i n s t  t h e  i n t e r e s t  of t h e  Fiscus .  A t  

t h e  t i m e  when t h e  boundar ies  were f i x e d  s m a l l  p o i n t s  

of l a n d  were c u t  o f f ,  a p p a r e n t l y  t o  s a v e  ex tens ion  
of  t h e  r i v e r  bank. On t h i s  r e p o r t  of t h e  Surveyor ,  
t h e  Acting Governor i n s t r u c t e d  t h e  U i s t r i c t  O f f i c e r  

t o  i n q u i r e  i n t o  t h e  m a t t e r  and t o  r e p o r t  on it; t h i s  
s o  f a r  has  n o t  been done". 

The s u b s t a n c e  of t h i s  passage ,  i n  my op in ion ,  i s  t h a t  

t h e  e n t r y  i n  t h e  Groundbook a s  t o  t h e  t h r e e  p r o p e r t i e s  on 
Adolfhafen has  been delayed because of a  r e p o r t  made by t h e  
Government Surveyor a f t e r  a  v i s i t  f o r  t h e  purposes  of de termin-  

ing  by survey t h e  e x t e n t  of t h e  r i v e r  bank i n  r e l a t i o n  t o  
Namandei. The r e p o r t ,  i n  my op in ion ,  b e a r s  t h e  c o n s t r u c t i o n  t h a t  

t h e  r e g u l a t i o n s  concerning t h e  r i g h t s  of n a t i v e s  were be ing  

i n f r i n g e d  because  of t h e  e x t e n t  o r  a r e a  of t h e  Namandei purchase .  

The procedure  f o r  e n t r y  i n  t h e  Groundbook was t h u s  suspended 

pending t h e  e n q u i r i e s  o rde red  by t h e  Acting Governor. It 
i s  apparen t  t h a t  t h e s e  a p p l i c a t i o n s  a t  no t ime  proceeded s o  f a r  
t h a t  t h e y  r e s u l t e d  i n  r e g i s t r a t i o n  i n  t h e  Groundbook. I t  is 
p o s s i b l e ,  t h a t  t h e  a p p l i c a t i o n s  were n o t  p e r s i s t e d  w i t h  

because  it was found t h a t  t o  p rov ide  adequa te  l i v i n g  o r  garden 
a r e a s  f o r  n a t i v e s  i n  t h e  v i c i n i t y  meant t h a t  t h e  a p p l i c a t i o n s  

were n o t  worth proceeding wi th .  It i s  p o s s i b l e  t h a t  .the 
Government r equ i rements  were more t h a n  t h e  Company was 
prepared  t o  g r a n t  and t h a t  no compromise could  b e  reached.  

But  it i s  e n t i r e l y  c o n s i s t e n t  w i t h  t h e  in fo rmat ion  i n  t h e  

f i l e  t h a t  t h e  pending e n q u i r i e s  were never  r e s o l v e d  which was 

t h e  r eason  f o r  t h e  a p p l i c a t i o n s  n o t  r e a c h i n g  t h e  Land g e g i s t e r .  
A s  I have s a i d ,  t h i s  i s  a  s e l f - s e r v i n g  document. It i s  p u t  
forward i n  a  r e p o r t  t o  t h e  B e r l i n  head o f f i c e  by an o f f i c e r  
i n  c i rcumstances  of which nothing i s  now known. As t o  t h e  
accuracy of t h e  r e p o r t  nothing i s  known. One i s  l e f t  i n  



doubt ,  There i s  no evidence t h a t  t h e  e n q u i r i e s  were r e so lved .  
The only  o t h e r  p i e c e  of documentary ,evidence  is t h e  e x t r a c t  from 

B e z i r k ' s  Morobe Sketch .  It shows t h r e e  a r e a s  which appear  t o  b e  
t h o s e  r e f e r r e d  t o  i n  t h e  heading of  f i l e  189.  There i s  no 
i n d i c a t i o n  t h a t  i n  r e s p e c t  of Namandei t h a t  t h e  1 7 1  a c r e s  i s  
t h e  whole of  t h e  l and  inc luded  i n  t h a t  block o r  excluding an  

a r e a  of swamp l a n d  on e i t h e r  s i d e  of  t h e  r i v e r ,  b u t  t h i s  i s  a  

minor d e t a i l ,  and t h e  e x t r a c t  cannot  a s s i s t  t h e  Custodian .  

There is no evidence  of t h e  p a r t i e s ,  t h e  names of t h e  

s e l l e r s  of  t h e  l a n d ,  t h e  p r i c e  agreed t o  b e  p a i d ,  any 
r e f e r e n c e  t o  a  survey o t h e r  t h a n  t h a t  t o  be ga ined  from t h e  

e x t r a c t  from B e z i r k ' s  14orobe Ske tch i  The on ly  o t h e r  evidence  
Of a  purchase  which i d r .  T u t h i l l  was a b l e  t o  r e l y  upon was &. 
R o b e r t s q  s t a t u t o r y  d e c l a r a t i o n  i n  which t h e  deponent  deduced 

from t h e  f a c t s  t h a t  when he was l i v i n g  p r i o r  t o  t h e  Second 

World War a s  an o f f i c e r  of t h e  Admin i s t r a t ion  i n  t h e  a r e a ,  and 

sough t  o y s t e r s  f o r  h imse l f ,  t h e  Suena peop le  went t o  r40 R and 
A0 B t o  o b t a i n  t h e  o y s t e r s  whereas when t h e y  sought  o y s t e r s  

f o r  t h e i r  own purposes  t h e y  used o t h e r  l a n d ,  t h a t  t h o s e  two 

p i e c e s  of l and  were rega rded  a s  Admin i s t r a t ion  l and .  M r .  O T N e i l l  

r i g h t l y  a t t a c k e d  t h i s  r eason ing  a s  equ ivoca l  and i n c o n c l u s i v e .  

dr. Kober ts  d i d  n o t  appear  and he  was n o t  cross-examined upon 

t h e  s t a t u t o r y  d e c l a r a t i o n .  But t h e  in fo rmat ion  i n  it was p u t  

t o  a l l  t h e  n a t i v e  w i t n e s s e s  b o t h  a t  Lae and a t  Morobe. So f a r  

a s  t h i s  o r a l  evidence  i s  concerned none of t h e  w i t n e s s e s  knew 

of any purchase  o r  any payment made, which i s  s i g n i f i c a n t  

because  t h e  Suena peop le  who had gained t h e  l a n d  by conques t  

owned it a s  a  t r i b e  s o  t h a t  i f  t h e  l a n d  was s o l d ,  a l l  would 

have been e n t i t l e d  t o  r e c e i v e  some p o r t i o n  of  t h e  c o n s i d e r a t i o n .  

It was t r u e  t h a t  a r t i c l e s  such a s  food,  tobacco and matches 

were g iven  by t h e  Germans when t h e y  f i r s t  came, b u t  t h e  peop le  

b e l i e v e d  t h a t  t h i s  was f o r  goodwil l  o r  work done. No money 

was p a i d  t o  them b u t  i n  t h e s e  e a r l y  c a s e s  t h a t  i s  of  no 

s i g n i f i c a n c e .  The n a t i v e s  knew of no survey.  They were q u i t e  

f r a n k  t h a t  s e v e r a l  cement pegs had e x i s t e d  b u t  only  two were 

found on id0  A and two on Namandei which a r e  i n s u f f i c i e n t  t o  

i n d i c a t e  any complete survey.  I am impressed by t h e  

o b s e r v a t i o n  of ivlr. Ewing, t h e  Commissioner who a c t u a l l y  took 
t h e  evidence  of t h e  n a t i v e s  a t  Adolfhafen,  t h a t  i n  v iew of t h e  

l a r g e  swamp a r e a s  i n  Namandei and tho A, it was u n l i k e l y  t h a t  

a  p r o p e r  su rvey  would have been made t o  g a i n  a  l i t t l e  f e r t i l e  

l a n d ,  and q u i t e  l i k e l y  t h a t  t h e  l a n d  was s e l e c t e d  from t h e  

beach f r o n t .  Any purchase  m u s t  have t a k e n  p l a c e  soon a , f t e r  



t h e  f i r s t  c o n t a c t  w i t h  European people .  I f  t h e  New Guinea 
Company had purchased l a n d  i n  accordance  w i t h  t h e  r e g u l a t i o n s  
i n  f o r c e ,  then  t h i s  must have been known by t h e  l o c a l  peop le  
and it i s  t o  b e  supposed t h a t  t r a d i t i o n a l  evidence  would have 

been forthcoming t o  t h a t  e f f e c t .  Another m a t t e r  r e l i e d  on by 
Mr. O 'Ne i l l ,  c o r r e c t l y ,  i n  my op in ion ,  i s  t h e  c o n s i d e r a t i o n  

r e f e r r e d  t o  by P h i l l i p s ,  J. i n  t h e  Jomba P l a i n s  c a s e  of t h e  
d i f f i c u l t y  of b r i n g i n g  home t o  p r i m i t i v e  n a t i v e s  t h e  n a t u r e  of 

a  t r a n s a c t i o n  of a  s a l e  i n  f e e  s imple .  The l e a r n e d  Chief 

Commissioner r e f e r r e d  t o  t h i s  c o n s i d e r a t i o n  i n  h i s  judgment and 
it seems t o  me t h a t  i f  he had cons ide red  t h a t  i t  was necessa ry  

f o r  him t o  f i n d  t h a t  t h e r e  was a  r e a l  agreement between t h e  

p a r t i e s ,  t h e n  he would no t  have been s o  s a t i s f i e d  on t h e  f a c t s .  

Under German law f o r  an agreement t o  b e  a  l a w f u l  agreement such 
a s  t o  found an e n t r y  i n  t h e  Land K e g i s t e r  it must have been 

nedessa ry  t h a t  it should  b e  based upon t h e  t r u e  consen t  of t h e  

p a r t i e s .  Indeed, it i s  t o  b e  i n f e r r e d  from t h e  r e g u l a t i o n s  I 
have r e f e r r e d  t o .  &r. T u t h i l l  a l s o  r e l i e d  on some evidence  of  
occupat ion  by t h e  Germans, wi thou t  o b j e c t i o n .  I r e f e r  t o  t h e  
ev idence  of t h e  o l d  German bungalows on t h e  l a n d  which i s  
r e f e r r e d  t o  i n  t h e  l e t t e r  of t h e  2nd August, 1956 by t h e  
Custodian  and t h e  p l a n t i n g  of coconut  t r e e s  by i k .  Rober t s .  
But  a s  between Europeans and p r i m i t i v e  n a t i v e s  such occupat ion  

cannot  b e  t aken  a s  evidence  of any b a s i s  of l e g a l  r i g h t .  

To sum up t h e  evidence  b e f o r e  t h e  Chief  Commissioner, 
t h e r e  i s  t h e  r e f e r e n c e  i n  t h e  New Guinea Company f i l e  t h a t  

purchase  agreements were e ~ t e r e d  i n t o  i n  r e l a t i o n  t o  t h e  

Adolfhafen l a n d s ,  b u t  t h e r e  a r e  no o t h e r  d e t a i l s  whatever a s  t o  
t h e  purchase .  The evidence  of t h e  n a t i v e  w i t n e s s e s  was t h a t  

t h e  Suena peop le  who had occupied t h e  l a n d  b y  conques t  p r i o r  
t o  t h e  a r r i v a l  of  t h e  Germans, had n o t  s o l d  t h e  l a n d ,  t h e r e  

was thus  some evidence  of a  purchase ,  b u t ,  i n  my op in ion ,  n o t  
more t h a n  a  s c i n t i l l a .  F u r t h e r  t h e  Custodian  must go on and 

show t h a t  t h e  New Guinea Company was e n t i t l e d  under t h e  laws 
i n  f o r c e  p r i o r  t o  9 t h  day,  1921 t o  b e  r e g i s t e r e d  i n  t h e  Land 

K e g i s t e r .  The i n f e r e n c e  t h a t  t h e  l e g a l  r equ i rements  f o r  a  
v a l i d  a c q u i s i t i o n  had been observed which might o t h e r w i s e  have 

been made from t h e  r e f e r e n c e  i n  t h e  f i l e  t h a t  e n t r y  i n  t h e  
Groundbook had been g r a n t e d ,  i s  n o t ,  i n  my op in ion ,  open 

because  of t h e  f a c t  of t h e  e n q u i r i e s  pending, and t h e  n a t u r e  
of such e n q u i r i e s  which a r e  r e l a t e d  t o  compliance w i t h  t h e  

Kegula t ions  concerning t h e  p r o t e c t i o n  of n a t i v e  r i g h t s  i n  t h e  
a c q u i s i t i o n  of l a n d .  The f a c t  t h a t  t h e  e n t r y  i n  t h e  Ground- 



book was never  made i n d i c a t e s ,  i n  my op in ion ,  t h a t  t h e  

Regu la t ions  had n o t  been complied wi th .  I n  my judgment, t h e r e  

i s  i n s u f f i c i e n t  ev idence  t o  e s t a b l i s h  t h a t  t h e r e  was a  v a l i d  pur -  

chase  i n  accordance w i t h  t h e  r equ i rements  of t h e  German law, and 

t h a t  a c c o r d i n g l y  t h e  F i n a l  Order i n  f a v o u r  of  t h e  Custodian  was 

a g a i n s t  t h e  weight  of evidence .  

Accordingly I propose  t o  a l low .the appea l  and quash t h e  . . .  

order .  There be ing  no o b j e c t i o n  I propose  a l s o  t o  make an  o r d e r  

i n  f a v o u r  of t h e  Suena t r i b e .  

Appeal al lowed.  Order appealed  from 

s e t  a s i d e .  In  l i e u  t h e r e o f  o r d e r  

a s  fo l lows : -  

1. Order t h a t  Custodian  of Expropr ia t ed  

P r o p e r t y  has  f a i l e d  t o  e s t a b l i s h  

an i n t e r e s t  i n  t h e  l a n d  t h e  s u b j e c t  

of t h i s  a p p e a l *  

21 Decla re  t h a t  a s  a t  t h e  appointed  

d a t e  a l l  n a t i v e  customary r i g h t s  

were r e t a i n e d  by t h e  Suena t r i b e  i n  

r e s p e c t  of  t h e  s u b j e c t  l and ,  no 

d e c l a r a t i o n  be ing  made a s  t o  t h e  

sub-c lans  ( i f  any) e n t i t l e d  t o  any 

p o r t i o n  of t h e  s a i d  land.  

3. Reserve  l i b e r t y  t o  app ly  a s  t o  t h e  

form of o r d e r ,  

S o l i c i t o r  f o r  t h e  Appe l l an t :  W.A. L a l o r ,  P u b l i c  S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Hespondent: P.J.  Clay,  Crown S o l i c i t o r  


