N THE SUPRZME COURT CORAM: KELLY, J,

F:THE TERRITCRY OF g , " Thursday,
)

APUA AND NEW GUINEA 25¢h November, 1971

BETWEEN THEE DIRECTOR OF DISTRICT ADMINISTRATION
on behalf of SINILA TELAWUT of the
MOHOMARABA Clan, RUTIN LASBUT of the
MOKOMODET Clan, LAPASET KAMBAS of the
MOHOKALA Clan, BOPEI TAMANGAN of the
MOHOMAR Clan, KOLOSEIL PAKIN of +the
MOHOMUNA Clan, SONGAT MATMAGOR of the
MOHOTIRIN Clan and SARAKAIS MATAREI of
the MOFONUAS Clan )

Appellant

AND THE ADMINISTRATION OF THE TE?RITOHY or
PAPUA_AND NEW GUTNEA
Respondent

In re Mading and Madina Foxeshbore Beserve

=~

This is an appeal from a final order of
the Land Titles Commission relating to land in the

.-district of New Ireland known as Madina and Madina

Foreshore Resexve being respectively Portions 200

:gand 200/, The Commission was dealing with a c¢laim
“ made by the Administration on 6th June, 1937 under

the New Guinea Land Titles Restoration Ordinance
whereby it claimed to be entitled to a freehold
interest in land said to have been acquired by
transfer from native owners, Provisional oxders

in favour of the Administration, which between them

%_‘covered the whole of the subject land, were made on

29th April, 1966 and 2lst Novembex, 1969, By its
final order dated 31st March, 1971 the Commission
declared that it was established that on the
appointed date there was absolute ownership of the
tand by the Administration, that the Administration
was cntitled te be registered as ownex and that no
native customary wights were retained on the
appointed date by a native or native community in

respect af the land or any part theresf.

The appellant, the Director of District
Administration, brings the appeal on behalf of
seven named natives representing their respective
clans. At the hearing before the Commission cral
evidence was given by native witnesses the general

G

a




effect of which was indicative of theye having been
inb sale from native owners to the Administration.
“The Administration is unable to prove registration
~as the owner of a freehold estate prior to the
“destruction of the register and is compelled to
‘rely on Sec, 67(3) of the Restoration Ordirnance.

fIt is unable to produce any direct documentary
‘evidence of the transfer on which it relies but
';points to-notices in the New Guinea Gazeite in
September, 1934 and January, 1935 referring to a
transfer from natives of the subject land which was
then said to be the subject of a draft certificate
' bf title in which the Administration was named as
‘owner as being evidence of the fact that there was
“such a transfer of the freehold from 'the native
“owners to the Administration, The Commission found
~ that the evidence establishes prima facie that the
Commissioner for Lands produced te the Registrar a
"~ transfer from natives of Portions 200 and 200A duly
.authenticating a purchase by the Administration
under the provisions of the Land Ordinance 1922~
1941 and that a proper plan of that land accom-
panied the transfer thereby entitling the Adminis-.
tration to be registered as the owner in a Certifi-
cate of Title registered pursuant to the provisions
of Section 42(2)} of the Lands Registration Oxndin-
ance. It is this finding which the appellant pri-
marily attacks. Counsel for the appellant concedes
that he is compelled to accept the fact that thexre
was a transfer as vecited in the Gazette notices
but submits that in the absence of evidence as to
the terms of such a transfer it cannot be presumed
that it was a transfer of a freehold interest.

The Commissioner of Titles had on 2lst _.
August, 1957 made a final oxrder under ithe Restoxa-
tion Ordinance as it then stood on a claim made by
New Ireland Plantation Limited on 4th September, -
1952 to be entitled to a leaseheld interest in
Portion 200 which comprises the major paxrt of the
land the subject of the present appeal. In suppoxt
of its claim the Company had produced an Agricultural
Lease dated 20th July, 1934 granted to it by the
Administrater of the Territory of New Guinea fox a
temm of 99 years from 25th Maxrch, 1927 and regis-
tered in the Register of Administration Leases on
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eptember, 1934, By this final order the Commis-
nerndeclared that it was established that on the
1nted date the interest cwned by the Company was a
‘on the terms and conditions set out in the lease
@qmmnt and he further declared that no native custom-
fights were retained on the appointed date by a

ve or native community “in respact of the land the
ject of this order or any part thereof”. After the
‘kuﬁ;of the provisional order in relation te this
aiin to a leasehold interest on 13th October, 1952,
'Dlrector of Native Affairs had given a certificate
mﬁér Sec, 36 of the Restoration Ordinance dated 27th
ldtember 1956, No corresponding certificates were

en by the Director of District Administration in re-
Iéhpn to the claim to the freehold and in the case of
pach of the provisional orders there made he referred.
:}questlon of native customary rights to the Commis-
on. The Commission appears to have given some weight
. the Sec. 36 Certificate issued in 1956 and this is
he subject of one of the grounds of appeal.

Counsel fox the zppellant concedes that the
\dministration must have had sufficient interest to
ﬁpport the registered lease but submits that the evi-
lence does not establish that the Administration had any
reater interest than this, On the basis that it is not
hown that the Administration had any reversion after the
granting of this lease his primary submission is that on
‘the appointed date the Administration had no interest in
‘the land and therefore was not entitled to be registered
as owner of an interest and that full native customary
.:ights were retained on the appointed date. Allernative-
1y he submits that on the appointed date the Administra~
‘tion was owner of a leasehold interest for 99 years from
25th March, 1927 and is entitled to be registered as
owner of that interest and that it should be oxrdered that
on the expiration of that leasehold interest the land
~shall revert absolutely to the owners by native customany
tight,

Other grounds of appeal were the rejection by
the Commission of the evidence of the native witnesses
“and the failure of the Commission to comply with the pro-
visions of Sec, 20 of the Evidence (Land Titles) Ordin-
“ance 1969,

Evidence was given by three native witnesses
who claim to have been alive at the wrelevant time, one 1
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en being a young mar, Hng a-n ad~lescent and one a

ild, There is nothing i+ the Commission's judgment
cindicate that it did not accept that these witnesses. .
were alive at the wime of +the ¢vants which they purport-
“to describe even thou wgh it cave little weight to

evidence as zgainst 1w docunentary material on

its decision was basnu. The effect of the evi-

! of these witnesses w2s that at a time which would
péar to have been eithsr Juzing or shortly after the
Eirst World War a European named Ben Mocatta came to
adina village and built a trade store. He married a
jirl from the village and wes then given permission by
he lululai to use an azce of land on which there were

géédens, presumably the present pPortion 200, which was
fhen cleared for him and ceoonuts planted there.
Mocatta was later jownec Ly hig brother Hugh and, al-
zrien. by the villagers to
village he did so, the
Pwxnland Plantations

ell the land, after

I@mlted. Some time after eft a kiap ¢ame to
the v1llage and asked ths if they would sell

would not do soj they

told the kiap that they hao 5
tation. At an earlier

#n paid for the plan-
cring Zen Mecatta's time

‘at Madina, he alsc “ried wn n what would appear tc

_be the present foreshors reserve (Portion 200A): a kiap

N LN

ccame and paid the v1;lugnxs “ox the. coconuts which they
had on the land but the w
paid for the coconuts only =nd not for the land,

nesses olaim that they were

£

The Commission described this evidence as be-
‘ing sketchy, in parts contradictory and its credibility
affected by the self interesv of egach witness in the
‘manner {sic) of the cloim. T must say with all respect
4o the Commission and havirg die regard to its undoubtad

advantage of having actuaiiy spen ond heard these wit-

[(n]

nesses that this seems rather narsh cmiticism. In addi -
to the question

tion there was one

of survey on which .2d heavily to dis-

4o

credit one witness Rutrua Loblust whem tuey considered
was endeavouring to mislzad the Commission and furthen
his own interests, T can ¢nlv say that I would have
hesitated to draw such an irference on the basis of ths
answerns given,

The documentary watsrial upon which the Com-

"mission relied has to be considered in the framework of




the legislative provisions then in force, It is rot
serted that the land here in question was land which
been registered in the German Land Registexr or

phd Book ox land in respect of which a person was
ntitled to be registered at the relevant date {9th May,
1} under the laws then in force. Consequently if
‘Administration had acquired an interest in the land
transfer from its native owners and then sought to

e that interest registered under the Lands Registra-
ion Ordinance 1924 as amended from time to time, it
ould have to take the appropriate steps under Sec.

2{2) of that Ordinance which provided that where any
and or any estate or interest in land {other than land
n categories which are not applicable here) is or has
een acquired by the Crown ox the Administration or has
iﬁbome Crown land or Administration land undex the pre-
isions of any Ordinance or law, the Registrar, upon
p:bduction of such evidence of title as he deems suffi-
fient or as may be prescribed by any Ordinance, accom=
pmﬁed by a proper plan and description of the land,
shall bring the land under the Ordinance by registering,
in manner provided in the Ordinance, a Certificate of
Title in the name of the Administration of the Territory.
The requisite evidence of title was not prescribed by
ahy Ordinance so that it was in the discretion of the
Registrar what evidence of title he deemed sufficient,

The Registrar of Titles.was at that time
appointed by the Governor-General, was required to take
m1oath of office prescribed by the Ordinance and amongst
the powers given to him by Sec. 1l were those enabling
him to require production of instruments affecting land
“about to be brought under the Ordinance and to summon

any person to appear and give evidence respecting the
land or the instruments affecting the title thereto,

As in the case of the holders of corresponding offices
“under the Torrens Title legislation of the Australian
States, the Registrar was required to exercise a judi-~
‘cial discretion in carrying out his duties. As is
“pointed out. by the Judicial Committee in Manning Ve
Commissioner of Titles (l); referring to the corfééﬁ
‘ponding official under the Western Australian legis-
~lation, he is not a mere machine and where notice has
been given of an application {in that case pursuant to
a statutory obligation to do éo) his investiéaﬁions

(1) (1890} 15 App. Cas. 19% at p, 201

Cirguorityeatn
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jor to registraticn cannot be complete until it is

en what the notices produce. In Municipal District
Concord v. GColes (2) Griffith, C.J. referred to the
y of the Registrar~General (as he was there called)

;i}m has reason to believe that giving effect to the
application in compliance with its terms would do an
‘justice to the public or to an individual to stay his
hand until the matter is properly investigated, In

empleton v, Leviathan Proprietary Ltd. (3) Higgins, J,

Mﬁle stating, at p. 60, "Prima facie, it is the duty
,f:the Registrar to register any instrument presented

n proper form and signed by a person competent in law,
ind according to the title as appearing on the register,
b*éffect the dealing presented by the instrument,®

ént on to point out, at p. 64, "The Registrar has o
lischarge not merely ministerial but alsc judicial
‘duties; and it is his duty to. 'prevent instruments from
'eing registered which in law, as well as fact, ought
not to be placed on the register'™, Starke, J, con-
curred with the cpinion of Higgins, J. on this subject,

: It appears that in the exercise of the dis-

cretion thus reposed in him the Registrar chose to

‘adopt the procedure prescribed in Division 2 of Part

II in the case of land registered in the Greound Book

or in respect of which a person was entitled to be

:jegistered at the relevant date. In those cases the ‘ :
prescribed procedure was obligatory before land could
‘be Tegistered under the Owndinance but this was not the
case where registration under Sec, 42{2} was sought,
even though that section is contained in Division 2,

No doubt it was a convenient procedure, but as Minogue,
J. (as he then was} pointed out in Tolain & Ors. V.
‘Administration (the Vulcan Case) {(4) the procedure pro-
vided by the specific provisions of Division 2 directed
to the bringing under the Ordinance of land which was
alienated or in ithe process of alienation when the
“Lands Regilstraticn Ordinance was made is not the pro-

- cedure "prescribed™ by Sec. 42(2).

The notice given by the Registrar and pub-

" ‘lished in the New Guinea Gazette on 29th September,
;71934 is described as a "General Notice of bringing land
?;under the Ordinance” and is that provided for by Sec,

2) (1906) 3 C.L.R. 96 at p. 106
3} {19217 30 C.L.R, 34 -
4) (1965-66) P. & N.G.L.R. 232 at pp. 276-7
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"It gives notice that it is proposed to registen
der the Ordinance the lands named and described in the
fledule, names the place where the draft certificate of

e'may be inspected and also names a date for the
dging of caveats by any person objecting to registra-
on. The second notice in evidence, that published in
“New Guinea Gazette on 15th January, 1935, is that
o?ided for by Sec. 22. It is a notice given by the

irector of District Services and Native Affairs to the
fféct that he has been served with a draft certificate
£ title and notice of proposed registration and it
ﬁpcints a date for the lodging of claims by natives or
étive communitiss to rights over the land.

: In the case of the subject land the notices
indicate that the basis on which it is sought to make..
title is "Transfer from Natives" and there is a refer-
ence to the Index of Unregistered Administration Lands.
This is a book which the Registrar was required to keep
pursuant to Sec. 43A of the Lands Registration Crdin-
ance, the description being self-explanatory; Subsec.
(5) of that section brovides that no entry in the Index
shall give the Administration any further or other.
“title than that given by the instrument on which the

- entry was based,

The position which emerges from the documents
_then is that an instrument or instruments transferring
"some interest in the subject land was lodged with the
"Registrar who made the appropriate entries in the Index
of Unregistered Administration Lands, prepared a draft
certificate of title, gave notice of the proposed re-
gistraﬁion in the Gagzette and also served the draft
certificate on the Director of Distric¢t Services and
Native Affairs who in turn gave notice and called for
claims by natives or native communities, I think it
may also be inferred that a proper plan and description
of the land were produced to the Registrar in oxder to
enable the draft certificate of title toe be prepared
(see Sec, 53 and Fifth Schedule}. That, however, is as
far as the evidence goes and 1t does not establish
whether any claims by natives were lodged and if so what
then ensued or whether in due course registration was
effected, There was material before the Commissicn in
the foxm of statistics 1o the effect that from the time
when the Lands Registration Urdinance came into opera-
tion until 30th June, 1940, 1286 draft certificates of

o
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tle were published and of these 1170 had matured into
:giStration. No argument was addressed to me as to the
ference sought to be drawn from this but if it is

ught to infer that there was a 91 per cent chance of
draft certificate of title having ultimately been re-
stered (cf. Vulcan Case (5) {supra)) I would merely
qbgérve that such an inference could not really assist

. determining the matters on which under Sec, 67(3) the

Commission was required to form an opinion.

_ It will be convenient at this stage to set out
e provisions of Sec. 67(3) of the Restoration Ordinance:

"67(3) For the purposes of this Ordinance, a person
shall be deemed to have been entitled, at the
appointed date, to an interest in land, and to be
entered or registered in a lost register as the
owner of, or person entitled to, that interest if,
in the opinion of the Commission, he would have

been so entitled if -~

(a) the provisions repealed by this section
had remained in force;

(b) no relevant document cr register had been
lost or destroyed; and

(c) the.procedure prescribed by those provisions
had, before the appointed date, been com-
pletely applied in relation to that land.®

- The application of Sec. 67(3) was considered
“at length by Clarkson, J. in In re Tonwalik Island {(6),
~His Honour there concluded that what the section required
“was that the Commission should accept that the provisions
“of the Lands Registration Ordinance {(which are now re-
“pealed) setting out the procedure required prior to re-
gistration had not been complied with, and then having
made certain other assumptions, namely that the repealed
~provisions had remained in force and that no relevant
document or register had been lost or destroyed, it must
then form an opinion as to what would have been the re-
‘sult if the repealed provisions had been complied with
before the appointed date,

It appears to me that this is not the way in
which the Commission approached the matter. What it did
was to apply the maxim omnia praesumuntur rite esse acta

?51 (1965-66) P. & N.G.L.R, 232 at p. 258
&) Unreported judgment No., 526 of 2nd June, 1969.
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eﬂﬂiing in a finding that prima facie a transfer of
ihejjnd authenticating a purchase by the Administration
dfbeen produced together with a proper plan and then
go on to hold that by reason of such production the
ministration was entitled to be registered pursuant to
c.-42(2).
i L would not quarrel with the finding that on

the evidence prima facie a transfer of the nature re-
ferred to by the Commission was produced to the Registrar.
Tﬁg:preparation of the draft certificate of title would
cériainly point to the-transaction having been one of -
puxrchase and not lease, as having regard tc the defini-
tidn of the certificate of title in Sec, 4 of the Lands
Régistration Ordinance such a document would not appro-

(ﬁiately be prepared in the case of a lease. However,

fhe Commission made an error of law when it held, as it

impliedly did, that the mere production of a transfer

and plan entitled the Administration to registration,

There is no guestion of entitlement to registration

merely by producing documents which prima facie should

‘bring this about. T have already dealt with the dis-

fhretion imposed in the Registrar; he was under a duty

“to satisfy himself as to sufficiency of the evidence of

title and no doubt equally under-a duty on being so

'éatisfied te effect registration, but he was not a mere

gmachine.

The way in which Sec. 67(3) should have been

'applied in this case is that the Commission would have

found as it did that a transfer indicative of a purchase

from natives had been produced. It would, ¥ think, have

‘been entitled to proceed on the hasis that such a trans-

fer was one of an interest in fee simple. It would have

““known that the Registrar had issued a draft certificate

of title and that notices had been given which even

 though not required in this instance as a matter of law.

had been part of the procedure adopted by the Registrar,

presumably in the process of satisfying himself as to

the sufficiency of evidence of title. From there on,

however; the Commission is obliged to enter the sphere

of speculation in order to deecide whether it could foxm

the opinion that the Registrar would have deemed the

: evidence of title sufficient., In order for the pro-

~cedure prescribed by Sec., 42(2) to be completely applied,

and for the Commission to form the opinion that had it

been. so applied the Administration would then have been .?Eﬁg
i




éf7as concluding that the instrument in fact produced
as one which the Registrar would have deemed sufficient

-hvldence of tltle.

. It is clear %hat the Comm1851on did not apply
ts ‘mird to this aSpec% Had it done so, 1t wowld hawve
properly taken into account the .likelihood, of ihe*prOm
cedqre in fact adepted by the Regidtrar br%ng;ng ~Po¥th
natlve clalms ‘and, if this were so, whether it 1815 ke-
1y that it would have caused the Registrar not~ts B
satisfied as to the sufficiency of evidence of title
Which had been produced, for instance,:by reason of the
féct {assuming that the Registrar's inguiries indicated
_fhis to be so} that the natives who had purported to
“transfer the land to the Administration were not en-
Ffitled to do so, or that for some other reason the
transfer did not operate to give a good *title to the
Adninistration, |

Lorabi Gl

On thls apprOach to, the problem it is not
'11kely that the Commission would derive much assistance
from the existence of the 99 year lease as the most

that could be said is that the Administration had a
-sufficient interest in the land to support this lease

in respect of Portion 200. The Admlnlstrator is em-

- powared by Sec. 8 of the Land Ofdinance 19222 1933 to

" either puréhase or lease land froi native owhers on

" dugh terms as may be agreed upon between him and the
owners, The lease would certainly indicate fhat the
Administration was asserting at a time which was some
two monthg prior to the glv1ng of the notlces by the
Registram a% a step towards brlnglng the land under the
Lands Registration Ordinance that it had a greater
1nterest than that which it was grantlﬂg although‘thai
of course 15 hot probatlve of ‘the, fact that it had such.
an 1nte;r;*e$ﬂto The lease does ncﬁ reczte that the Admln=
1stratlon 1s owner of. the freehold and the reservailons
do no% th@mselves necessarlly 1nd1cate that 1ts 1nterest

was_a, %re@hold one,

The Qomm135:on would be entitled o have re-
gard, to %he fact that a Sec 36, Certnflcate was glven 1n
1956 1n reiatlon to the clalm for restoratlon ofl,he
leasehold 1nterest as one of the mattess whlch it s
requlved to declare 1n its flnal order 15 the nature and

T S -~ - : .- 4 S e "
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f;bf the native customary rights (if any) which at
bbbinted date were retained by a native or native
mmmiﬁy in respect of the land. However, even reading
ceftifica%e in its broadest sense, that is, as re-

gﬂ%o customary rights in respect of the freehold
O{umerely the leasehold to which the earlier claim
“éé, it does no more than state that to the best of
nowledge and belief of the Director of Native

rs there was no assertion of native customary
ghts on the appointed date and there is no evidence .

h¢ inquiries made by the Director before the certi-
ﬁé was given. The certificate is not conclusive
ence of the facts stated in it.

_ Counsel for the respondent submitted that the
;36 Certificate previously given by the Director
sed an estoppel against him so that in this appeal
hmuld not be allowed to say that it is untrue that no
ative or native community was or asserts that he or it

as at the appointed date entitled to any customary --
ights in respect of the subject land. I do not con-
ider that any estoppel arises in this instance. In
giving the ceriificate the Director acted under a —
atutory duty.imposed on him by Sec. 36 of the Restora-
on Ordinance, whereas in the present appeal he is
nérely on the record as representing the native claim-
ants pursuant to the obligation imposed on him by Sec.
37 of that Ordinance to present the case for those
&aimants, I considex it would be wrong in principle
that the persons whom he thus represents should now be
in any way affected by what he has previcusly done at a
time when he was not representing them,

I may say here that whilst one of the grounds
f the appeal is that the Commission rejected the evi-
_“énce of the native witnesses, it would appear that this
overstates the position, The Commission was certainly
fcritical of that evidence and as I have already indi-
-cated perhaps unduly critical and it was clearly pre-
;pared to give little weight to it. However, on the view
which it took it did not find it necessary to reach a
positive conclusion as to whether or not it should
accept this evidence,

_ Counsel for the respondent also seeks to xely:
on the conclusiveness of the final order in respect of
the leasehold, in particular the declaration that as at
* the appointed date no native customary rights were te-
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ained in the land or.any part thereof and does so on
he basis of Sec. 270f the Land Titles. Comfmission
Deplaratory) Ordinance 1968, However, whatevet méﬁ be
he meaning of "land" where used in the debiaration,
hat is, whether it means only the leasehold interest
nthe land or is intended to embrace the fee simple, .
nﬂmy view for the reasons Wwhich I gave in fhe Admiriis-

ration v. Blasius Tirupia and Others (7) this ection

és no application to an order made by the Commissioner
f Titles., Consequently the order made on 2lst August,
957 is not conclusive of thié question,

L The application of Sec., 20 of the Evidence
Land Titles) Ordinance 1969 now recquires consideration.

hat section provides:

"20(1) In any case in which the question of
whether any land is or is not Administration land is
before the Commission and the Commission finds that
the land is Administration land, the Commission shall

certify in its decision -

(a) whether the decision that the land is
Administration land rested, on the evidence
before the Commission, on a presumption as to
title to the land set up.under Part IIT of.
this Ordinance and was not otherwise estab-
lished; and

(b) if so, who would have been found to be the
owner of the land, if that presumption had
not bheen available and the land had heen
found to be native land.

{2) Where the Commission certifies in terms of
paragraph (b) of Subsection (1) of this section,
then subject to any right of appeal the person ..
specified in the certificate is entitled to a pay-
ment of an amount calculated in accordance with this
Part," '

One of the grounds of appeal is that the Com~
- mission failed to comply with the provisions of that
section., Ceounsel foxr the respondent submitted that

~ this ground is not open to the appellants as it was
“argued on their behalf before the Commission that the

- Ordinance had no application in these proceedings. As
the way in which this arose at the hearing before the

- Commission was that reference was made to the Ordinance

(7) Unreported judgment No. 651 of 2nd November,1971. 158
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bybounsel for the present respondent in the course of

ﬁisargument and counsel for the present appellant then
ubmitted that 1t had no application, I think the situ-
ation may be distinguished from that in the cases cited

to.me and in my view it is necessary to considex
whether or not the Ordinance is applicable and if so
what censeguences ensue,

In Sec. 3 of the Ordinance "Administration
land" is defined as meaning land other than native land
énd #iand" as including an interest in land., In order
fbr the provisions of Sec, 20 to apply in the present
instance, the gquestlion of whether any land is or is not
Mﬁdnistration land must be before the Commission and
the Commission must find that the land is Administration
land. The question which the Commission had to deter-
mine under the Restoration Ordinance is whether or not
the Administration was entitled to an interest in the
land as at the appointed date and to be registered as
Cowner of thatl interest so that this does raise the
_QUestion as to whether the land is or is net Adminis-
tration land, If the Commission finds that the Adminis-
“tration was entitled to such an interest it would seem
“that this necessarily invelves a finding that that in-
terest in the land is Administration land even though
:Ehis might not be expressed in precisely those words,
‘There is nothing in the Evidence (Land Titles) Ordinance
:itself which would prevent its application to Restora-
tion proceedings and Paxrt II of the Ordinance dealing .
~with its application and specifically by Sec. 4 exclud-..
~ing its operation in certain proceedings makes no refer-
“ence to Restoration proceedings. The matter therefore
 falls,to be determined on the wording of Sec. 20 itself
as to whether Restoration proceedings in any particular
circumstances come within that section,

The next question which then arises is whether
the decision that the. iand is Administration land rested
on the evidence before the Commission on a presumption
:as to title set up under Part ¥II of the Orxdinance and
was not otherwise established. This is a matter as to
which the Commission must cextify; the provision is
mandatory. The same applies to the second matter for
certification in paragraph (b) of Sec. 20(1) although

- the necessity for this only arises if the Commission
certifies affirmatively under paragraph (a) and in

‘Restoration proceedings the situation may well be that o
: ' Loy




he evidence before it the Commission is quite unable
ertify who would have beeh found to be the owner of
» Jand had it been found to be native land.

: In the light of these matters I am concerned
to what order I should make; Neither party suggests
t Ishould send the matter back for fu¥ther hearing
mﬂin view of the time that has alréady_éiapsed and the
ber of hearings of one kind ahd another that have al~
e&ﬁy taken place I am reluc{ahﬁ to do so. However, it
eems that as the Commissioﬁ, bécause it erréd in law as
_éve indicated,; has not péally put its mind to the
ﬁﬁers on which under Sec: 67(3).o£ the Restoration
'dinance its opinioﬁ is required, the proper couxse
that it should now give its opinion and also consider
the question of certification under Sec, 20 of the
deence {Land Titles) Ordinance,

: The crder of the Court will therefore be that
the appeal be allowed and the final order quashed and
that the case be remitted for further hearing before

is

the Commission,

Solicitor for the fppellant @

-Solicitor foxr the Respondents

W, A, Lalox, Public Selicitor

P.J. Clay, Crown Sclicitor

161




