
THF T F R ~ T ' I C I R Y  OF 1 Thursdav. 

A p p e l l a n t  

Respondent  

I n  r e  Madina and Madina F o r e s h o r ~ ~ s ~ ~ ~  --. -. - . ., ------- 
* 

This  i s  an appeal. from a  f i n a l  o r d e r  o f  

he Land T i t l e s  Commission re la -k ing  t o  l a n d  i n  t h e  

i s t r i c t  of  New Irel.and known a s  Madina and Madina 

Foreshore Reserve  be ing  r e s p e c t i v e l y  P o r t i o n s  200 

nd 200A. The Commission was d e a l i n y  w i t h  a  c l a i m  

ade by t h e  A d m i n i s t r a t i o n  on 6 t h  June ,  1957 unde r  

the  New Guj-nea Land T i t l e s  R e s t o r a t i o n  Ordinance  

whereby it c l a i h e d  .to' be e n t i t l e d  t o  a f r e e h o l d  

i n t e r e s t  i n  l a n d  s a i d  t o  have been a c q u i r e d  by 

t r a n s f e r  from n a t i v e  owners.  P r o v i s i o n a l  o r d e r s  

i n  f a v o u r  of t h e  A d m i n i s t r a t i o n ,  which between them 

'covered t h e  whole o f  t h e  s u b j e c t  l a n d ,  were imade.09 

29th A p r i l ,  1966 and 2 1 s t  November, 1969,  By i t s  
f i n a l  ordej: d a t e d  3 l s L  March, 1971 t h e  Commission 

d e c l a r e d  t h a t  it was e s t a b l i s h e d  t h a t  o n t h e  
appoin ted  d s t c  t h e r e  WEIS a b s o l u t e  ownership  of  t h e  

land by t h e  Adminj.si:ration, t h a t  t h e  A d m i n i s t r a t i o n  

was cn t . i t l ed  t o  be r e g i s t e r e d  a s  owner and t h a t  no 

n a t i v e  custornzry i l q h t s  were r e t a i n e d  on t h e  

appoin ted  d a t e  by a : ~ a t i v e  o r  n a t i v e  community i n  

r e s p e c t  o f  t h e  ?and o r  z n y  p a r t  t h e r e o f ,  

The a p p e l l a n t ,  t h e  D i r e c t o r  o f  D i s t r i c t  

A d m i n i s t r a t i o n ,  b r i n g s  t h e  a p p e a l  on b e h a l f  o f  

seven named n a t i v e s  r e p r e s e n t i n g  t h e i r  r e s p e c t i v e  

c l a n s .  A t  t h e  h e a r i n g  b e f o r e  t h e  Cemmissiorl o r a l  

ev idence  was g iven  by n a t i v e  w i t n e s s e s  t h e  g e n e r a l  
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f e c t  of which was i n d i c a t i v e  o f  t h e m  having  been 

s a l e  from n a t i v e  owners t o  t h e  A d m i n i s t r a t i o n ,  

Adminis t ra t ion  i s  u n a b l e  t o  p rove  r e g i s t r a t i o n  

he owner o f  a  f r e e h o l d  e s t a t e  p r i o r  t o  t h e  

r u c t i o n  o f  t h e  r e g i s t e r  and i s  compelled t o  

on Sec. 6 7 ( 3 )  o f  t h e  R e s t o r a t i o n  Ordinance.  

i s  unable  t o  produce any d i r e c t  documentary 

evidence of  t h e  t r a n s f e r  on which it r e l i e s  b u t  

points  t o  n o t i c e s  i n  t h e  New Guinea G a z e t t e  i n  

September, 1934 and Janua ry ,  1935 r e f e r r i n g  t o  a  

t r a n s f e r  from n a t i v e s  o f  t h e  s u b j e c t  l a n d  which was 

then s a i d  t o  be t h e  s u b j e c t  o f  a  d r a f t  c e r t i f i c a t e  

of t i t l e  i n  which t h e  Admin i s t r a t ion  was named a s  

owner as  be ing  ev idence  o f  t h e  f a c t  t h a t  t h e r e  was 

such a t r a n s f e r  o f  t h e  f r e e h o l d  from t h e  n a t i v e  

owners t o  t h e  Admin i s t r a t ion ,  The Commission found 

t h a t  t h e  ev idence  e s t a b l i s h e s  prima f a c i e  t h a t  t h e  

Commissioner f o r  Lands produced t o  t h e  R e g i s t r a r  a  

t r a n s f e r  from n a t i v e s  o f  P o r t i o n s  200 and 20OA d u l y  

a u t h e n t i c a t i n g  a  pu rchase  by t h e  A d m i n i s t r a t i o n  

under t h e  p r o v i s i o n s  o f  t h e  Land Ordinance 1922- 

1941 and t h a t  a  p r o p e r  p l a n  o f  t h a t  l a n d  accom- 

panied t h e  t r a n s f e r  t h e r e b y  e n t i t l i n g  t h e  Adminis- 

t r a t i o n  t o  be  r e g i s t e r e d  a s  t h e  owner i n  a  C e r t i f i -  

c a t e  of  T i t l e  r e g i s t e r e d  p u r s u a n t  t o  t h e  p r o v i s i o n s  

of S e c t i o n  4 2 ( 2 )  of  t h e  Lands R e g i s t r a t i o n  Ord in -  

ance. I t  i s  t h i s  f i n d i n g  which t h e  a p p e l l a n t  p r i -  

mar i ly  a t t a c k s .  Counsel  f o r  t h e  a p p e l l a n t  concedes 

t h a t  he i s  compelled t o  a c c e p t  t h e  f a c t  t h a t  t h e r e  

was a  t r a n s f e r  a s  r e c i t e d  i n  t h e  G a z e t t e  n o t i c e s  

but  submits  t h a t  i n  t h e  absence  of ev idence  a s  t o  

the terms o f  such  a  t r a n s f e r  it canno t  be  presumed 

t h a t  it was a  t r a n s f e r  o f  a  f r e e h o l d  i n t e r e s t .  

The Commissioner o f  T i t l e s  had on 21st.- 

August, 1957 made a  f i n a l  o r d e r  under  t h e  R e s t o r a -  

t i o n  Ordinance a s  it t h e n  s t o o d  on a  c l a i m  made by 

New I r e l a n d  P l a n t a t i o n  L imi t ed  on 4 t h  September,  

1952 t o  be e n t i t L e d  t o  a  l e a s e h o l d  i n t e r e s t  i n  

P o r t i o n  200 which comprises  t h e  major  p a r t  o f  t h e  

land  t h e  s u b j e c t  of  t h e  p r e s e n t  appea l ,  I n  s u p p o r t  

of i t s  c l a im t h e  Company had produced an A g r i c u l t u r a l  

Lease d a t e d  20 th  J u l y ,  1934. g r a n t e d  t o  it by t h e  

A d m i n i s t r a t o r  o r  t h e  T e r r i t o r y  o f  New Guinea f o r  a  

term o f  99 y e a r s  from 2 5 t h  March, 1927 and r e g i s -  

t e r e d  i n  t h e  R e g i s t e r  o f  A d m i n i s t r a t i o n  Leases  on 
-i 49 -- 
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ember, 1934, By t h i s  f i n a l  o r d e r  t h e  Cornmis- 

c l a red  t h a t  it was e s t a b l i s h e d  that-  on t h e  

da te  t h e  i n t e r e s t  owned by t h e  Company was a  

t h e  terms and c o n d i t i o n s  s e t  o u t  i n  t h e  l e a s e  

and he f u r t h e r  d e c l a r e d  t h a t  no n a t i v e  custom- 

h t s  were r e t a i n e d  on t h e  appo in ted  d a t e  by a  

r n a t i v e  community " i n  r e s p e c t  o f  t h e  l a n d  t h e  

of t h i s  o r d e r  o r  any p a r t  t h e r e o f " .  A f t e r  t h e  

of t h e  p r o v i s i o i ~ a l .  o r d e r  i n  r e l a t i o n  t o  t h i s  

o  a l e a s e h o l d  i n t e r e s - t  on 1 3 t h  October ,  1952, 

e c t o r  o f  N a t i v e  A f f a i r s  had g iven  a  c e r t i f i c a t e  

ec.  36 of  t h e  R e s t o r a t i o n  Ordinance  d a t e d  2 7 t h  

ber,  1956, No co r re spond ing  c e r t i f i c a t e s  were 

by t h e  D i r e c t o r  n f  D i s t r i c t  A d m i n i s t r a t i o n  i n  r e -  

t o  t h e  c l a i m  t o  t h e  f r e e h o l d  and i n  t h e  c a s e  o f  

f  t h e  p r o v i s i o n a l  o r d e r s  t h e r e  made he r e f e r r e d . .  

ues t ion  of  n a t i v e  customary r i g h t s  t o  t h e  Commis- 

The Commission ;!spears t o  have g iven  some we igh t  

e  Sec. 34 C e r t i f i c a t e  i s s u e d  i n  1950 and t h i s  i s  
ubjec t  o f  one o f  t h e  grounds of  appeal .  

Counsel f o r  t h e  z p p e l l a n t  concedes t h a t  t h e  

n i s t r a t i o n  must have had s u f f i c i e n t  i n t e r e s t  t o  

o r t  t h e  r e g i s t e r e d  l e a s e  b u t  submi t s  t h a t  t h e  e v i -  

e  does n o t  e s t a b l i s h  t h a t  t h e  / i d m i n i s t r a t i o n  had any 

a t e r  i n t e r e s t  t h a n  t h i s .  On t h e  b a s i s  t h a t  it i s  n o t  

own t h a t  t h e  A d m i n i s t r a t i o n  had any r e v e r s i o n  a f t e r  t h e  

nt ing of t h i s  l e a s e  h i s  p r imary  submiss ion  i s  t h a t  on 

e appointed d a t e  t h e  Adminis-brat ion had no i n t e r e s t  i n  

e  land and t h e r e f o r e  was n o t  e n t i t l e d  t o  be r e g i s t e r e d  

owner of an i n t e r e s t  and t h a t  f u l l  n a t i v e  cus tomary  

ghts were r e t a i n e d  on t h e  appo in ted  d a t e .  A l t e r n a t i v e -  

he submits  t h a t  on t h e  appo in ted  d a t e  t h e  Adminis t ra -  

on was owner o f  a  l e a s e h o l d  i n t e r e s t  f o r  99 y e a r s  from 
5 t h  March, 1927 and i s  e n t i t l e d  t o  be  r e g i s t e r e d  a s  

wner of t h a t  i n t e r e s t  and t h a t  j:t s h o u l d  be o r d e r e d  t h a t  

n t h e  e x p i r a t i o n  o f  t h a t  l . ~ a s e h o l d  i n t e r e s t  t h e  l a n d  

a l l  r e v e r t  a b s o l u t e l y  t o  t h e  owners by n a t i v e  cus tomary  

O t h e r  grounds o f  a p p e a l  were t h e  r e j e c t i o n  by 

the Commission of  t h e  ev idence  of  t h e  n a t i v e  w i t n e s s e s  

and t h e  f a i l u r e  o f  t h e  Coimmission t o  comply w i t h  the '  p ro -  

vis ions of  Sec.  20 of  t h e  Evidence (!And ~ i t l e s )  Ordin-  

Evidence was gj.vcn by t h r e e  n a t i v e  w i t n e s s e s  

who claim t o  have been a l i v e  a t  t h e  r e l e v a n t  t i m e ,  one 
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being a  young ma?':, pine a:- : i d> lescen t  and one a  

. There i s  n o t h i n s  i.;; !;!~i. !"ormission 's  judgment 

d i c a t e  t h a t  i - t  d i d  ni ! i  dccepi; - t h a t  t h e s e  w i t n e s s e s .  

a l i v e  a t  t h e  t i m e  o-f t1'? c : , ~ ~ t s  which t h e y  p u r p o r t -  

d e s c r i b e  even thouqi: :". r:avF :Li.t t le we igh t  t o  

evidence a s  zgaincT. .i:lx ,:!or:u;nentary m a t e r i a l  on 
i t s  d e c i s i o n  was b a s ~ ~  ~ : i e  e f f e c t  Of t h e  e v i -  

of  t h e s e   witness-.^ ~ 3 : ;  - l ! ~ ~ - t  a t  a  t ime which would 

r t o  have been el'chss: .2u:;i;-x . . -a cr s h o r t l y  a f t e r  t h e  

World War a  European named Ben Mocatta came t o  

a  v i l l a g e  and buj . l i  a  t r a d e  s t a r e .  He m a r r i e d  a  

from t h e  v i l l a g e  and si:;?; . h e n  g iven  permj.ssion by 

u l u l a i  t o  u s e  zr, a?cr ?f lnnd  on wnich t h e r e  were 

dens, presumably t i le  ;jrt:scnt ii,.ct13n 200, which was 
,,= - : n  c l e a r e d  f o r  him an?, ccucr L ,  .3lanted t h e r e . .  

a t t a  was l a - t e u  joineci by ?:ti; kc,)-;:her Hugh and, a l -  
. .. ugh he was . no? gi.ven i:cir'.:i:.::c::i:n. by t h e  v i l l a g e r s  t o  

1 t h e  l a n d ,  a f t e r  l e s v i n ( >  t-2 v F l l a g e  he d i d  s o ,  t h e  
. . ... chase r  presumabl;l bin.; %erv 1:-clan:!, P l a n t a t i o n s  

i t e d ,  Some timc a' .rc,.,. j, -+ . . .  .. . . l c f ' c  a  k i a p  came t o  

e  v i l l a g e  and asked tki-: i~.:l.r~i:cr:; it' t h e y  would s e l l  
e land bu-t t h e y  t.ql:G ?.li:: :.:.::.>: ..::f~i~?.d n o t  do s o ;  t h e y  

ld  t h e  k i a p  t h a t  ti ,c.,, l;;~!~.~ rT.% ..,L d.. : *Jt:..?r~ , p a i d  f o r  t h e  p l a n -  

t i o n .  A t  an e a r l i e r  sE:?~:,.i.: .:hing 2en M o c a t t a ' s  t ime  
Madina, he  a l s o  %r id  -.:; c"iiz?.n v h t  would appea r  t o  

t h e  p r e s e n t  foresi-iori. r o s e n - ?  ( ? o r t i o n  2 0 0 ~ ) ;  a  k i a p  

me and p a i d  t h e  vi:laq?:r Car - t h e  coconuts  which t h e y  

ad on t h e  l a n d  b u t  t h e  ~:I.::n:!srjc; c l a i m  t h a t  t h e y  were 

id  f o r  t h e  coconuts  only- :ji-d rir,i;. fcr i'ne l a n d .  

The Commission d ~ s c r i h e c !  t h i s  ev idence  a s  be- 

ng ske tchy ,  i n  p a r t s  con?rrad;ctory and i t s  c r e d i b i l i t y  

f f e c t e d  by t h e  se1.f i n t ex r ; ? .  oi' e ach  w i t n e s s  i n  t h e  

anner ( s i c )  o f  t h e  clz-!.m, I rcust s a y  w i t h  a l l  r e s p e c t  

o t h e  Commiss i~n  and hav5.rq <tiice r c g a r d  t o  i t s  undoubted 

dvantage o f  having ac'cua;.l.y riaw ::;:i hea rd  t h e s e  w i t -  
e s ses  t h a t  t h i s  seem; rather &r:h c r i t i c i s m .  I n  a d d i -  

ion t h e r e  was une c i u c u : r ~ i : ~ k n c  :r:;lz-ti;q t o  t h e  q u e s t i o n  

f  survey  on which -the ilvi:misz~.on -.elj..?d h e a v i l y  t o  d i s -  

c r e d i t  one w i t n s s s  R u t ~ ~ c l  T,~:;:.i.is-l v!;-.m t h e y  c o n s i d e r e d  
. "  

was endeavouring t o  r?is.kaci ;:i:e %r:.-!is.;ion and f u r t h e r  

h is  own i n t e r e s - t s ,  1 can i-r!ly c x y  t h a l  I would have 

h e s i t a t e d  t o  draw such  m ir:frr~enci: : j r l  t h e  b a s i s  o f  t h s  

answers g iven .  

The documentary m ~ t : . : r i ; i l  upon which t h e  Com- 
mission r e l i e d  has  t o  be  c o n s ; . d ~ e c I  i n  t h e  framework 05 .I r 5: 1 3  L 



g i s l a t i v e  p r o v i s i o n s  t h e n  i n  . f o r c e .  It i s  n o t  

ed t h a t  t h e  l a n d  h e r e  i n  q u e s t i o n  was l a n d  which 

en r e g i s t e r e d  i n  t h e  German Land R e g i s t e r  o r  

d  Book o r  l a n d  i n  r e s p e c t  o f  which a  pe r son  was 

l ed  t o  b e  r e g i s t e r e d  a t  t h e  r e l e v a n t  d a t e  ( 9 t h  May, 

under t h e  laws  t h e n  i n  f o r c e .  Consequent ly  i f  

d m i n i s t r a t i o n  had acqu i red  an i n t e r e s t  i n  t h e  l and  

r a n s f e r  from i t s  n a t i v e  owners and t h e n  sought  t o  

t h a t  i n t e r e s t  r e g i s t e r e d  unde r  t h e ' l a n d s  R e g i s t r a -  

Ordinance 1924 a s  amended from t i m e  t o  t i m e ,  i t  

d  have t o  t a k e  t h e  a p p r o p r i a t e  s-teps unde r  Sec.  

) of t h a t  Ordinance  which p rov ided  t h a t  where any 

o r  any e s t a t e  o r  i n t e r e s t  i n  l a n d  ( o t h e r  t h a n  l a n d  

a t e g o r i e s  which a r e  n o t  a p p l i c a b l e  h e r e )  i s  o r  has  

acqui red  by t h e  Crown o r  the .  A d m i n i s t r a t i o n  o r  has  

e  Crown l a n d  o r  Admin i s t r a t ion  l a n d  unde r  t h e  pro-  
ons o f  a n y  Ordinance o r  law, t h e  R e g i s t r a r ,  upon 

uc t ion  o f ' s u c h  evidence  of  t i t l e  a s  he  deems s u f f i -  

t o r  a s  may be p r e s c r i b e d  by any Ordinance,  accom- 

ed by a  p r o p e r  p l a n  and d e s c r i p t i o n  o f  t h e  l a n d ,  

1 b r i n g  t h e  l a n d  unde r  t h e  Ordinance  by r e g i s t e r i n g ,  

manner p rov ided  i n  t h e  Ordinance,  a  C e r t i f i c a t e  o f  

t l e  i n  t h e  name o f  t h e  A d m i n i s t r a t i o n  o f  t h e  T e r r i t o r y .  

e  r e q u i s i t e  ev idence  of  t i t l e  was n o t  p r e s c r i b e d  by 

y Ordinance s o  t h a t  it was i n  t h e  d i s c r e t i o n  of  t h e  

g i s t r a r  what ev idence  o f  t i t l e  he deemed s u f f i c i e n t .  

The R e g i s t r a r  o f  T i t l e s . w a s  a t  t h a t  t i m e  

ppointed by t h e  Governor-General,  was r e q u i r e d  t o  t a k e  

n oa th  o f  o f f i c e  p r e s c r i b e d  by t h e  Ordinance  and amongst 

he powers g iven  t o  him by Sec, 11 were t h o s e  e n a b l i n g  

i m  t o  r e q u i r e  p r o d u c t i o n  of i n s t r u m e n t s  a f f e c t i n g  l a n d  

bout t o  be  b rough t  under  t h e  Ordinance  and t o  summon 

ny person t o  appea r  and g i v e  ev idence  r e s p e c t i n g  t h e  

and o r  t h e  i n s t r u m e n t s  a f f e c t i n g  t h e  t i t l e  t h e r e t o .  

s  i n  t h e  c a s e  o f  t h e  h o l d e r s  of  co r re spond ing  o f f i c e s  

nder t h e  T o r r e n s  T i t l e  l e g i s l a t i o n  o f  t h e  A u s t r a l i a n .  

t a t e s ,  t h e  R e g i s t r a r  was r e q u i r e d  t o  e x e r c i s e  a  j u d i -  

i a l  d i s c r e t i o n  i n  c a r r y i n g  o u t  h i s  d u t i e s .  A s  i s  

o in ted  o u t b y  i h e  J u d i c i a l  Committee i n  w n s  V, 
.. .. . . . 

( l ) j  r e f e r r i n g  t o  t h e  c o r r e s n  

onding o f f i c i a l  unde r  t h e  Western ~ u s t r a l i a n  l e g i s -  

a t i o n ,  he i s  n o t  a  meremach ine  and wheye n o t k e  has '  

een g iven  o f  an a p p l i c a t i o n  ( i n  t h a t  c a s e  p u r s u a n t  t o  

a s t a t u t o r y  o b l i g a t i o n  t o  do s o )  h i s  i n v e s t i j a t l o n s  
. .. - -, 

(1) (1890) 15 App. Cas, 195  a t  p, 201 
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e  u n t i l  it i s  

(2) G r i f f i t h ,  C . J ,  r e f e r r e d  t o  t h e  

of t h e  R e g i s t r a r - G e n e r a l  ( a s  he  was t h e r e  c a l l e d )  

has r eason  t o  b e l i e v e  t h a t  g i v i n g  e f f e c t  t o  t h e  

ca t ion  i n  compliance w i t h  i t s  te rms would do an 

t i c e  t o  t h e  p u b l i c  o r  t o  an i n d i v i d u a l  t o  s t a y  h i s  

( 3 )  H igg ins ,  J. 
it i s  t h e  d u t y  

e  R e g i s t r a r  t o  r e g i s t e r  any i n s t r u m e n t  p r e s e n t e d  

roper  form and s igned  by a  pe r son  competent i n  law,  

according t o  t h e  t i t l e  a s  appea r ing  on t h e  r e g i s t e r ,  

i n s t r u m e n t .  " 
on t o  p o i n t  o u t ,  a t  p .  64,  ",'The R e g i s t r a r  has  t o  

harge n o t  mere ly  m i n i s t e r i a l  b u t  a l s o  j u d i c i a l  

i n s t r u m e n t s  from 

a s  f a c t ,  ough t  

a r k e ,  J. con- 

rred w i t h  t h e  c p i n i o n  o f  H igg ins ,  J. on t h i s  s u b j e c t .  

It appea r s  t h a t  i n  t h e  e x e r c i s e  o f  t h e  d i s -  

e t ion  t h u s  repos-cd i n  him t h e  R e g i s t r a r  c h o s e  t o  

opt t h e  p rocedure  p r e s c r i b e d  i n  D i v i s i o n  2 of P a r t  

I i n  t h e  c a s e  of l a n d  r e g i s t e r e d  i n  t h e  Ground Book 

i n  r e s p e c t  o f  which a  pe r son  was e n t i t l e d  t o  be  

g i s t e r e d  a t  t h e  r e l e v a n t  d a t e .  I n  t h o s e  c a s e s  t h e  

r e sc r ibed  p rocedure  was o b l i g a t o r y  b e f o r e  l a n d  cou ld  

e r e g i s t e r e d  unde r  t h e  Ordinance  bu t  t h i s  was n o t  t h e  

ase where r e g i s t r a t i o n  unde r  Sec.  4 2 ( 2 )  was sough t ,  

ven though t h a t  s e c t i o n  i s  c o n t a i n e d  i n  D i v i s i o n  2. 

b u t  a s  Minogue, 

( a s  he t h e n  was) p o i n t e d  o u t  i n  & l a i n  & Or- . . 

e  p rocedure  p ro -  
v i s i o n  2 d i r e c t e d  

o  t h e  b r i n g i n g  unde r  t h e  Ordinance o f  l a n d  which was 

l i e n a t e d  o r  i n  t h e  p r o c e s s  o f  a l i e n a t i o n  when t h e  

ands R e g i s t r a t i o n  Ordinance  was made is  n o t  t h e  p ro -  
edure " p r e s c r i b e d "  by Sec.  4 2 ( 2 ) .  .... 

The n o t i c e  g iven  by t h e  R e g i s t r a r  and pub- 

ished i n  t h e  New Guinea G a z e t t e  on 2 9 t h  September,  

934 i s  d e s c r i b e d  a s  a "General  No t i ce  of  b r i n g i n g  l a n d  

under t h e  Ordinance" and i s  t h a t  provided  f o r  by Sets 
- - - -  

2)  (1906) 3 C,L.R. 9 6  a t  p.  106 
3 )  (19213 30 C.L.R. 34  
4 )  (1965-66) P. 8 N.G.L.R. 232 a t  pp. 276-7 
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t g ives  n o t i c e  t h a t  i t  is  proposed t o  r e g i s t e r  

e  Ordinance t h e  l a n d s  named and d e s c r i b e d  i n  t h e  

, names t h e  p l a c e  where t h e  d r a f t  c e r t i f i c a t e  o f  

be i n s p e c t e d  and a l s o  names a  d a t e  f o r  t h e  

f  cavea t s  by any pe r son  o b j e c t i n g  t o  r e g i s t r a -  

The second n o t i c e  i n  evidence ,  t h a t  p u b l i s h e d  i n  

w Guinea G a z e t t e  on 1 5 t h  January ,  1935,  i s  t h a t  

ed f o r  by Sec. 22. It i s  a  n o t i c e  g iven  by t h e  

o r  of D i s t r i c t  S e r v i c e s  and Na t ive  A f f a i r s  t o  t h e  

t h a t  he has  been s e r v e d  w i t h  a  d r a f t  c e r t i f i c a t e  

' t l e  and n o t i c e  o f  proposed r e g i s t r a t i o n  and it 
i n t s  a  d a t e  f o r  t h e  l o d g i n g  o f  c l a ims  by n a t i v e s  o r  

e  communities t o  r i g h t s  o v e r  t h e  l and .  

I n  t h e  c a s e  o f  t h e  s u b j e c t  l and  t h e  n o t i c e s  

c a t e  t h a t  t h e  b a s i s  on which i t  is  sought  t o  make-. 

l e  i s  "Trans fe r  from Na t ives"  and t h e r e  i s  a  r e f e r -  

t o  t h e  Index of U n r e g i s t e r e d  Admin i s t r a t ion  Lands. 

s i s  a  book which t h e  R e g i s t r a r  was r e q u i r e d  t o  keep 

r suan t  t o  Sec.  43.4 o f  t h e  Lands. R e g i s t r a t i o n  Ordin-  

ce, t h e  d e s c r i p t i o n  b e i n g  s e l f - e x p l a n a t o r y ;  Subsec. 

5 )  o f  t h a t  s e c t i o n  p r o v i d e s  t h a t  no e n t r y  i n  t h e  Index 

h a l l  g ive  t h e  Admin i s t r a t ion  any f u r t h e r  o r  o t h e r  

i t l e  than t h a t . g i v e n  by t h e  i n s t r u m e n t  on which t h e  

n t r y  was based,  

The p o s i t i o n  which emerges from t h e  documents 

hen i s  t h a t  an i n s t r u m e n t  o r  i n s t r u m e n t s  t r a n s f e r r i n g  

ome i n t e r e s t  i n  t h e  s u b j e c t  l a n d  was lodged wi th  t h e  

R e g i s t r a r  who made t h e  a p p r o p r i a t e  e n t r i e s  i n  t h e  Index 

of Unreg i s t e red  A d m i n i s t r a t i o n  Lands, p repa red  a  d r a f - t  

c e r t i f i c a t e  of t i t l e ,  gave n o t i c e  of t h e  proposed r e -  

g i s t r a t i o n  i n  t h e  G a z e t t e  and a l s o  served t h e  d r a f t  

c e r t i f i c a t e  on t h e  D i r e c t o r  o f  D i s t r i c t  S e r v i c e s  and 

Native A f f a i r s  who i n  t u r n  gave n o t i c e  and c a l l e d  f o r  

claims by n a t i v e s  o r  n a t i v e  communities. I t h i n k  it 

may a l s o  be i n f e r r e d  t h a t  a  p r o p e r  p l a n  and d e s c r i p t i o n  

o f  t h e  l and  were' produced t o  t h e  R e g i s t r a r  i n  o r d e r  t o  

enable t h e  d r a f t  c e r t i f i c a t e  o f  t i t l e  t o  be  p repa red  

( s e e  Sec,  53 and F i f t h  Schedu le ) .  Tha t ,  however, i s  a s  

f a r  a s  t h e  evidence  goes  and i t  does n o t  e s t a b l i s h  

whether any cla-ims by n a t i v e s  were lodged and i f  so  what 

then ensued o r  whether  i n  due course  r e g i s t r a t i o n  was 

e f f e c t e d .  There was m a t e r i a l  b e f o r e  t h e  Commission i n  

t h e  form of s t a t i s t j c s  t o  t h e  e f f e c t  t h a t  from t h e  t i m e  

when t h e  Lands R e g i s t r a t i o n  Ordinance came i n t o  ope ra -  

t i o n  u n t i l  30 th  June ,  1940, 1286 d r a f t  c e r t i f i c a t e s  05 
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e r e  publ i shed  and of t h e s e  1170 had matured i n t o  

a t i o n .  No argument w a s a d d r e s s e d  t o  me a s  t o  t h e  

ce sought  t o  be drawn from t h i s  b u t  i f  it i s  
t o  i n f e r  t h a t  t h e r e  was a  9 1  p e r  c e n t  chance o f  

c e r t i f i c a t e  of  t i t l e  having  u l t i m a t e l y  been s e -  

d  ( c f .  Yulcan C m  (5)  ( s u p r a ) )  I would mere ly  

e  t h a t  such  an i n f e r e n c e  cou ld  n o t  r e a l l y  a s s i s t  

ermining t h e  m a t t e r s  on which unde r  Sec,  6 7 ( 3 )  t h e  

s ion  was r e q u i r e d  t o  form an op in ion ,  

I t  w i l l  be  conven ien t  a t  t h i s  s t a g e  t o  s e t  o u t  

r o v i s i o n s  of  Sec .  6 7 ( 3 )  o f  t h e  R e s t o r a t i o n  Ordinance: 

"67(3 )  For  t h e  pu rposes  o f  t h i s  Ordinance ,  a  pe r son  

s h a l l  be  deemed t o  have been. e n t i t l e d ,  a t  t h e  

appoin ted  d a t e ,  t o  an i n t e r e s t  i n  l a n d ,  and t o  be  

en te red  o r  r e g i s t e r e d  i n  a  l o s t  r e g i s t e r  a s  t h e  . 

owner o f ,  o r  pe r son  e n t i t l e d  t o ,  t h a t  i n t e r e s t  i f ,  

i n  t h e  o p i n i o n  of  t h e  Commission, he  would have 

been so e n t i t l e d  i f  - 
( a )  t h e  p r o v i s i o n s  r e p e a l e d  by t h i s  s e c t i o n  

had remained i n  f o r c e ;  

( b )  no r e l e v a n t  document o r  r e g i s t e r  had been 

l o s t  o r  d e s t r o y e d ;  and 

( c )  t h e p r o c e d u r e  p r e s c r i b e d  by t h o s e  p rov i s ions  

had,  b e f o r e  t h e  appo in ted  d a t e ,  been com- 

p l e t e l y  a p p l i e d  i n  r e l a t i o n  t o  t h a t  l a n d . "  

The a p p l i c a t i o n  o f  Sec. 6 7 ( 3 )  was c o n s i d e r e d  

t l e n g t h  by C la rkson ,  J, i n  I n  re Tonwalik I s l a n d  ( 6 ) ,  

i s  Honour t h e r e  concluded t h a t  what t h e  s e c t i o n  r e q u i r e d  

as t h a t  t h e  Commission s h o u l d  a c c e p t  t h a t  t h e  p r o v i s i o n s  

f  t h e  Lands R e g i s t r a t i o n  Ordinance  (which a r e  now r e -  

e a l e d )  s e t t i n g  o u t  t h e  p rocedure  r e q u i r e ~ d  p r i o r  .to r e -  

i s t r a t i o n  had n o t  been complied w i t h ,  and t h e n  hav ing  
ade c e r t a i n  o t h e r  assumpt ions ,  namely t h a t  t h e  r e p e a l e d  

r o v i s i o n s  had remained i n  f o r c e  and t h a t  no r e l e v a n t  

document o r  r e g i s t e r  had been l o s t  o r  d e s t r o y e d ,  it must 

then form an op in ion  a s  t o  what  would have been t h e  r e -  

s u l t  i f  t h e  r e p e a l e d  p r o v i s i o n s  had been complied w i t h  

before  t h e  appo in ted  d a t e .  

It appears  t o  me t h a t  t h i s  i s  n o t  t h e  way i n  

which t h e  Commission approached t h e  m a t t e r .  What it d i d  

was t o  a p p l y  t h e  maxim omnia praesumuntur  r i t e  e s s e  a c t a  
-- - - v 

(1965-66') P ,  a PI.G,L.R, 232 a t  p. 258 I & ]  Unrepor ted  judgment No. 526 o f  2nd J u n e ,  1969: 
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iny i n  a  f i n d i n g  t h a t  pr ima f a c i e  a  t r a n s f e r  of  

nd a u t h e n t i c a t i n g  a  pu rchase  by t h e  A d m i n i s t r a t i o n  

en produced t o g e t h e r  w i t h  a  p r o p e r  p l a n  and t h e n  
on t o  ho ld  t h a t  b y  r eason  o f  such  p r o d u c t i o n  t h e  

s t r a t i o n  was e n t i t l e d  t o  be r e g i s t e r e d  p u r s u a n t  t o  

I would n o t  q u a r r e l  w i t h  t h e  f i n d i n g  t h a t  o n  
vidence prima f a c i e  a  t r a n s f e r  o f  t h e  n a t u r e  r e -  

ed t o  by t h e  Commission was produced t o  t h e  R e g i s t r a r .  

p r e p a r a t i o n  o f  t h e  d r a f t  c e r t i f i c a t e  o f  t i t l e  would 

a i n l y  p o i n t  t o  t h e . f r a n s a c t i o n  having  been one  o f  
a s e  and n o t  l e a s e ,  a s  having  r e g a r d  t o  t h e  d e f i n i -  

n  of t h e  c e r t i f i c a t e  o f  t i t l e  i n  Sec ,  4 of  t h e  Lands 

s t r a t i o n  Ordinance such  a  document would n o t  appro-  

a t e l y  be  p repa red  i n  t h e  c a s e  o f  a  l e a s e .  However, 

Commission made an e r r o r  of law when it  h e l d ,  a s  it 
l i e d l y  d i d ,  t h a t  t h e  mere p r o d u c t i o n  o f  a  t r a n s f e r  

p lan  e n t i t l e d  t h e  A d m i n i s t r a t i o n  t o  r e g i s t r a t i o n .  

e re  i s  no q u e s t i o n  o f  e n t i t l e m e n t  - t o  r e g i s t r a t i o n  

e l y  by producing  documents which prima f a c i e  should  

m g  t h i s  about .  1 have a l r e a d y  d e a l t  w i t h  t h e  d i s -  

e t i o n  imposed i n  t h e  R e g i s t r a r ;  he  was unde r  a  d u t y  

o  s a t i s f y  h imse l f  a s  t o  s u f f i c i e n c y  o f  t h e  ev idence  of 

i t l e  and no doubt  e q u a l l y  u n d e r - a  d u t y  on b e i n g  s o  

a t i s f i e d  t o  e f f e c t  r e g i s t r a t i o n ,  b u t  he was n o t  a  mere 

The way i n  which Sec. 6 7 ( 3 )  should  have been 

pp l i ed  i n  t h i s  c a s e  i s  t h a t  t h e  Commission would have 

found a s  it d i d  t h a t  a  t r a n s f e r  i n d i c a t i v e  o f  a pu rchase  

rorn n a t i v e s  had been produced,  It would, 1 t h i n k ,  have 

been e n t i t l e d  t o  proceed on t h e  b a s i s  t h a t  such  a t r a n s -  

f e r  was one o f  an i n t e r e s t  i n  f e e  s imple .  I t  would have 

known t h a t  t h e  R e g i s t r a r  had i s s u e d  a  d r a f t  c e r t i f i c a t e  

of t i t l e  and t h a t  n o t i c e s  had been g iven  which even 

though n o t  r e q u i r e d  i n  t h i s  i n s t a n c e  a s  a m a t t e r  of  l aw .  

had been p a r t  o f  t h e  p rocedure  adopted  by t h e  R e g i s t r a r ,  

presumably i n  t h e  p r o c e s s  of  s a t i s f y i n g  h i m s e l f  a s  t o  

the s u f f i c i e n c y  of  ev idence  o f  t i t l e .  From t h e r e  o n ,  

however, t h e  Commission i s  o b l i g e d  t o  e n t e r  t h e  s p h e r e  

of s p e c u l a t i o n  i n  o r d e r  t o  d e c i d e  whether  it cou ld  form 

the  o p i n i o n  t h a t  t h e  R e y i s t r a r  would have deemed t h e  

evidence of  t i t l e  s u f f i c i e n t .  I n  o r d e r  f o r  t h e  p ro -  . 
cedure p r e s c r i b e d  by Sec.  42(2) t o  be  completely a p p l i e d ,  

and f o r  t h e  Commission t o  form t h e  o p i n i o n  t h a t  had i t  
een s o  a p p l i e d  t h e  A d m i n i s t r a t i o n  would t h e n  have been 
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s t e r e d  a s  owner o f  a  f r e e h o l d  
e s s a r y  t o  go f u r t h e r  t h a n  t h e  mere 

s t rumen t  of  t r a n s f ~ r  and t o  go a s  

h a t  t h e  i n s t r u m e n t  i n  f a c t  produced 

e g i s t r a r  would have deemed s u f f i c i e n t  
eride'of i i t l e .  .:. 

I t .  is c l e a r .  t h a t  t h e  Commission d i d  n o t  a p p l y  

ilid t o  ' t h i s  a spec t ;  Had it done s o ,  it iwou.ld haxe 

a k c i u n t  %he . l i :ke l ihood. .of i  .tKe! 6;;- 
. . ,' :.?. . ....... 

t e d  by t h e  R e g i s t r a r  briqg*ngL%$th 
. ', :<' 

s were s o ,  whether. i:$. i&%%ke- 

ve daused  th; R e g i s t r a r  not - : tb  !&" . . 
s u f f i c i e n c y  of  ev idence  of  t i t l e  

ced ,  f o r  i n s t a n c e , . b y  r e a s o n  of t h e  
t (assuming t h a t  t h e  R e g i s t r a r ' s  i n q u i r i e s  i n d i c a t e d  

s t o  be s o )  t h a t  t h e  n a t i v e s  who had p u r p o r t e d  t o  

n s f e r  t h e  l a n d  t o  t h e  A d m i n i s t r a t i o n  were n o t  en- 

l ed  t o  do s o ,  o s  t h a t  f o r  some o t h e r  r e a s o n  t h e  

n s f e r  d i d  n o t '  o p e r a t e  t o  g i v e  a. good t i t l e  t o  t h e  

. . 
t o  t h e  problem it i s  n o t  . .  ) .  .. 

kely t h a t  t h e  commission' would d e r i v e  much a s s i s t a n c e  

om t h e  e x i s t e n c e  o f  t h e  99 y e a r  l e a s e  a s  t h e  most  
a t  could be s a i d  i s  t h a t  t h e  Admin i s t r a t ion  had a  

f f i c i e n t  i n t e r e s t  i n  t h e  l a n d  t o  s u p p o r t  t h i s  l e a s e  

r e s p e c t  of  P o r t i o n  200. The ~ d m i n i s t r a - & ?  i s  em- 
owered by Sec. 8 of  t h e  Land Ordinance 1922-1933 t o  

. . 

i t h e r  pu rehase  o r  l e a s e  l a n d  froin n a t i v e  owhers on 

ag reed  upon beCween him and t h e  

owners? The l e a s e  would c e r t a i n l y  i n d i c a t e  t h a t  t h e  
Adminis t ra t ion  was a s s e r t h g  a t  a  t ime  which w f s  some 

two month3 p r i o r  t o  t h e  g i v i n g  o f  t h e  n o t i c e 3 ' b v  t h e  

R e g i s t s a s  a's a  s t e p  towards  b r i n g i n g  t h e  13iid undgr t h e  

Lands R e g i s t r a t i o n  Ordinance t h a t  it -had a G r e a t e r  

w a s  g r a n t i n g  +l8though t h a t  . . . . . . . .  , , . , .  . . .  ' ..~ . . * : ~  ..,: . . . . . .  
e o:? .,t.he,if.act . .  .: . , . . . .  th?$,,,it, ,$ad . . ..s.pch 

ii no* ~ e c , i . t & :  t h a t  t h e .  ~?d&n-  . . . . . . . . .  , ,  
f r eeho ld  ,.a,$ .th,e r e ~ s e r x a t i o n s  

; . i .  , . . I ' . .  r :. . <.fi..: 

r i l y  i p d i c a t e  that. . i t s : . i n t e r e s t  
t .  : : .  , I . , .  

th$ o m m i ~ s j - o n  , . .  , .  ,would be e n t i t l e $  . . .S,o . $avrjve\ ., . , , . I  c e -  
gasd. ? . ! . I  .to ,, t h e .  ! : : . :  'Sac,$ . i,.:.:-. , that .  . :a SecS  '36, ~ ~ & . . f i c a t ~ .  . . . .  w a s  . g i v e n . i n  . , . ,  . : . . : .. (. 

195$.:., .,. . in,. I . i ,  r e l a t i p n , .  .. .../. , . .  . .  , t o  , : t he ,  . , c l a i m  ;for., r . e s t q ~ a t , i o p ~  , . 0-6 t h e  . . . . . . . . . .  ? : : ; .  

lea'sewAd, , : a  :~ . . . . . . . .  , , int .eres$,  . :  . a s  ,.., o:ne : o f  the ,mat tecs  . . . . . .  ~ @ i c h . , i $  ... .is . .~ h'. 

r e q u i r e d  $ . , . .  ,~ . .  tp d e c l a r e  , ..i': i n  i t s  f i n a l  o , rder  r i s  . .  t h e  n a t u r e r a n d  
' . 1 -j 5 !? 

. . .  . . : .  . . . .  . . . . . . . . .  8 ,  . . .  > ,  :..f i b j  . :.. . . .  .(.... . . . .  . . 
., . , t , L .  . , ,. ~ . . . .  . . 

, . .  , "  . . . . . .  . . . . . . . . . . . . .  , . : , ,' . ' ( : ' > , <  . . . + ,  
~ -. - 
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the  n a t i v e  customary r i g h t s  ( i f  any)  which a t  

ted  da-te were r e t a i n e d  by a  n a t i v e  o r  n a t i v e  

i n  r e s p e c t  o f  t h e  l a n d .  However, even r e a d i n g  

f i c a t e  i n  i t s  b r o a d e s t  s e n s e ,  t h a t  i s ,  a s  r e -  

customary r i g h t s  i n  r e s p e c t  o f  t h e  f r e e h o l d  

e r e l y  t h e  l e a s e h o l d  t o  which t h e  e a r l i e r  c l a i m  

i t  does no more t h a n  s t a t e  t h a t  t o  t h e  b e s t  o f  

edge and b e l i e f  of t h e  D i r e c t o r  o f  Nat ive  

here was no a s s e r t i o n  o f  n a t i v e  customary 

t h e  appo in ted  d a t e  and t h e r e  i s  no ev idence  . 
q u i r i e s  made by t h e  D i r e c t o r  b e f o r e  t h e  c e r t i -  

as  given.  The c e r t i f i c a t e  i s  n o t  c o n c l u s i v e  

of t h e  f a c t s  s t a t e d  i n  it. 

Counsel f o r  t h e  r e sponden t  submi t t ed  t h a t  t h e  

C e r t i f i c a t e  p r e v i o u s l y  g iven  by t h e  D i r e c t o r  

an e s t o p p e l  a g a i n s t  him s o  t h a t  i n  t h i s  a p p e a l  

d  not  be al lowed t o  s a y  t h a t  it i s  u n t r u e  t h a t  no 

o r  n a t i v e  community was o r  a s s e r t s  t h a t  he  o r  it 
t t h e  appo in ted  d a t e  e n t i t l e d  t o  any customary 

s  i n  r e s p e c t  o f  t h e  s u b j e c t  l and .  I do n o t  con- 

t h a t  any e s t o p p e l  a r i s e s  i n  t h i s  i n s t a n c e .  I n  

g t h e  c e r t i f i c a t e  t h e  D i r e c t o r  a c t e d  unde r  a  -. 

utory  duty . imposed  on him by Sec .  36 o f  t h e  Res tora-  

Ordinance, whereas i n  t h e  p r e s e n t  appea l  he  i s  .... 

l y  on t h e  r e c o r d  a s  r e p r e s e n t i n g  t h e  n a t i v e  c la im-  

s pursuant  t o  t h e  o b l i g a t i o n  imposed on him by Sec.  

of t h a t  Ordinance t o  p r e s e n t  t h e  c a s e  f o r  t h o s e  

imants. I c o n s i d e r  it would be  wrong i n  p r i n c i p l e  

t t h e  pe r sons  whom he t h u s  r e p r e s e n t s  should  now be 

any way a f f e c t e d  by what he h a s  p r e v i o u s l y  done a t  a  

e  when he was n o t  representing them. 

I may s a y  h e r e  t h a t  w h i l s t  one o f  t h e  grounds  

t h e  appeal  i s  t h a t  t h e  Commission r e j e c t e d  t h e  e v i -  

ence of  t h e  n a t i v e  w i t n e s s e s ,  it would appear  t h a t  t h i s  

v e r s t a t e s  t h e  p o s i t i o n .  The Commission was c e r t a i n L y  

r i t i c a l  of  t h a t  ev idence  and a s  I have a l r e a d y  indi - -  

ted perhaps  unduly  c r i t i c a l  and it was c l e a r l y  p r e -  

red t o  gj.ve l i t t l e  weight  t o  it. However, on t h e  view 

hich it took it d i d  n o t  f i n d  i t  n e c e s s a r y  t o  r e a c h  a  

o s i t i v e  conc lus ion  a s  t o  whe-ther o r  n o t  it should  

ccept t h i s  ev idence .  

Counsel f o r  t h e  r e sponden t  a l s o  seeks  t o  r e l y ,  

on t h e  conc lus iveness  o f  t h e  f i n a l  o r d e r  i n  r e s p e c t  of  

the l e a s e h o l d ,  i n  p a r t i c u l a r  t h e  d e c l a r a t i o n  t h a t  a s  a t  

the appoin ted  d a t e  no n a t i v e  customary r i g h t s  were *e- 
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d  i n  t h e  l a n d  o r  any p a r t  t h e r e o f  and Moes s o  on 

a s i s  o f  Sec.  2  o f  t h e  hand T i t l eSCdmi%iss ion  

a r a t o r y )  o r d i n a n c e  1968, However, whdt&vei- may be  

eaning of "lanil" where used  i n  t h e  d e c l a r a t i o i l ,  

i s ,  whether  i t  means o n l y  t h e  l e a h e h o l d  i n t e r e s t  

e  f e e  s imple ,  . . ~ ~  

i n  &e Adminis- 

( 7 )  t h i s  Bec t ion  

t h e  Commissioner 

e  on 2 1 s t  August ,  

7  i s  n o t  c o n c l u s i v e  o f  t h i s  q u e s t i o n .  

The a p p l i c a t i o n  o f  Sec,  20 o f  t h e  Evidence 

ncl ~ i t l e s )  Ordinance 1969 now r e q u i r e s  c o n s i d e r a t i o n .  

t s e c t i o n  p r o v i d e s :  

i s i o n s  o f  t h a t  

ubmi t t ed  t h a t  

n t s  a s  it was 

i s s i o n  t h a t  t h e  

roceed ings .  As 

i n g  b e f o r e  t h e  

o  t h e  Ordinance  

( 7 )  Unrepor ted  judgment No. 651 o f  2nd November,l971. 

"20 (1 )  I n  any c a s e  i n  which t h e  q u e s t i o n  of  

whether any l and  i s  o r  i s  n o t  A d m i n i s t r a t i o n  l a n d  i s  

before  i h e  Commission and t h e  Commission f i n d s  t h a t  

t h @  land  i s  A d m i n i s t r a t i o n  l a n d ,  t h e  Commission s h a l l  

c e r t i f y  i n  i t s  d e c i s i o n  - 
( a )  whether  t h e  d e c i s i o n  t h a t  t h e  l a n d  is  

Admin i s t r a t ion  l a n d  s e s t e d ,  on t h e  ev idence  

b e f o r e  t h e  ~ o m t n i s s i o n ,  o n  a  presumpt ion  a s  t o  

t i t l e  t o  t h e  l a n d  s e t  up  unde r  P a r t  III of.  

t h i s  Ordinance and was n o t  o t h e r w i s e  e s t a b -  

l i s h e d ;  and 

( b )  i f  s o ,  who would have been found t o  be  t h e  

owner o f  t h e  l a n d ,  i f  t h a t  presumpt ion  had 

n o t  been a v a i l a b l e  and t h e  l a n d  had been 

found t o  be n a t i v e  l a n d .  

( 2 )  Where t h e  Commission c e r t i f i e s  i n  te rms o f  

paragraph ( b )  of  Subsec t ion  (1) o f  t h i s  s e c t i o n ,  
then s u b j e c t  t o  any r i g h t  o f  appea l  t h e  pe r son  - 

s p e c i f i e d  i n  t h e  c e r t i f i c a t e  i s  e n t i t l e d  t o  a  pay- 

ment of  an amount c a l c u l a t e d  i n  accordance  w i t h  t h i s  

P a r t .  I' 

One o f  t h e  grounds of  a p p e a l  i s  t h a t  t h e  Corn- 
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ounsel  f o r  t h e  p r e s e n t  r e s p o n d e n t i n  t h e  c o u r s e  o f  

argument and counse l  f o r  t h e  p r e s e n t  a p p e l l a n t  then.  
i t t e d  t h a t  it had no a p p l i c a t i o n ,  I t h i n k  t h e  s i t u -  

n  may be d i s t i n g u i s h e d  from t h a t  i n  t h e  c a s e s  c i t e d  

e and i n  my v iew i t  i s  n e c e s s a r y  Lo c o n s i d e r  
h e r  o r  n o t  t h e  Ordinance i s  a p p l i c a b l e  and i f  s o  

consequences ensue.  

I n  Sec .  3 of  t h e  Ordinance "Admin i s t r a t ion  

d "  i s  d e f i n e d  a s  meaning l a n d  o t h e r  t h a n  n a t i v e  l a n d  

"land" a s  i n c l u d i n g  an i n t e r e s t  i n  l a n d .  I n  o r d e r  

t h e  p r o v i s i o n s  o f  Sec. 20 t o  a p p l y  i n  t h e  p r e s e n t  

ance,  t h e  q u e s t i o n  of  whether  any l a n d  i s  o r  i s  n o t  

i n i s t r a t i o n  l a n d  must be b e f o r e  t h e  Commission and 

Commission must f i n d  t h a t  t h e  l a n d  i s  A d m i n i s t r a t i o n  

d .  The q u e s t i o n  which t h e  Commission had t o  d e t e r -  

e under t h e  R e s t o r a t i o n  o r d i n a n c e  i s  whether  o r  n o t  

Admin i s t r a t ion  was e n t i t l e d  t o  an i n t e r e s t  i n  t h e  

d as  a t  t h e  appo in ted  d a t e  and t o  be r e g i s t e r e d  a s  

ner of  t h a t  i n t e r e s t  s o  t h a t  t h i s  does  r a i s e  t h e  

s t i o n  as  t o  whether  t h e  l a n d  is  o r  i s  n o t  Adminis- . 

a t ion  l a n d .  If t h e  Commission f i n d s  t h a t  t h e  Adminis- 

a t i o n  was e n t i t l e d  t o  such  an i n t e r e s t  it would s e e n  

a t  t h i s  n e c e s s a r i l y  i n v o l v e s  a  f i n d i n g  t h a t  t h a t  i n -  

r e s t  i n  t h e  l a n d  i s  A d m i n i s t r a t i o n  l a n d  even though 

i s  might n o t  be expres sed  i n  p r e c i s e l y  t h o s e  words. 
here i s  no th ing  i n  t h e  Evidence (Land ~ i t l e s )  Ordinance  

s e l f  which would p r e v e n t  i t s  a p p l i c a t i o n  t o  R e s t o r a -  
lon proceedings  and P a r t  I1 o f  t h e  Ordinance d e a l i n g  

' t h  i t s  a p p l i c a t i o n  and s p e c i f i c a l l y  by Sec ,  4 exc lud-  . . .  

g i t s  o p e r a t i o n  i n  c e r t a i n  p roceed ings  makes no r e f e r -  

ce t o  R e s t o r a t i o n  p roceed ings .  The m a t t e r  t h e r e f o r e  

11s t o  be de termined on t h e  wording o f  Sec.  20  i t s e l f  

t o  whether  R e s t o r a t i o n  p roceed ings  i n  any  p a r t i c u l a r  

cumstances come w i t h i n  t h a t  s e c t i o n .  

The n e x t  q u e s t i o n  which t h e n  a r i s e s  i s  whether  

the d e c i s i o n  t h a t  t h e .  l a n d  i s  Admin i s t r a t ion  l a n d  r e s t e d  

n t h e  ev idence  b e f o r e  t h e  Commission on a  presumpt ion  

s  t o  t i t l e  s e t  up unde r  P a r t  I11 of t h e  Ordinance  and 

as n o t  o t h e r w i s e  e s t a b l i s h e d .  This  i s  a  m a t t e r  a s  t o  

hich t h e  Commission must c e r t i f y ;  t h e  p r o v i s i o n  i s  

andatory. The same a p p l i e s  t o  t h e  second m a t t e r  f o r  

~ r t i f i c a t i o n  i n  pa rag raph  ( b )  o f  Sec. 20(1) a l t h o u g h  

he n e c e s s i t y  f o r  t h i s  o n l y  a r i s e s  i f  t h e  Commission 

c e r t i f i e s  a f f i r m a t i v e l y  unde r  p a r a g r a p h  ( a )  and i n  

Res to ra t ion  p roceed ings  t h e  s i t u a t i o n  may w e l l  be  t h a t  



evidence b e f o r e  .ii t h e  Commission i s  q u i t e  u n a b l e  

i f y  who would have been found t o  be t h e  owner o f  

d had it been found t o  be n a t i v e  l a n d ,  

Commission. 

I n  t h e  l i g h t  of  t h e s e  m a t t e r s  I &m conce rned  

what o+der  S should  makei  either p a r t y  s u g g e s t s  

s h o u l d  send t h e  m a t t e r  b a c k f o r  $uui;ther h e a r i n g  

n view of  t h e  t ime  t h a t  h a s  a l rka t iy ,  e l a p s e d  and t h e  

e r  of h e a r i n g s  o f  one kind atid a n o t h e r  t h a t  have a l -  

taken p l a c e  I am r e l u c t a h t  t 0  do so ,  However, it 
t h a t  a s  t h s  Cohmissiori, because  i t  e r r e d  i n  law a s  

e  i n d i c a t e d ,  has  n o t  r e a l l y  p u t  its mind t o  t h e  

r s  on which unde r  ~ e c ;  6 7 ( 3 ) . o f  t h e  R e s t o r a t i o n  

ance i t s  o p i n i o n  i s  r e q u i r e d ,  t h e  p r o p e r  c o u r s e  i s  

it should now g i v e  i t s  o p i n i o n  and a l s o  c o n s i d e r  

ques t ion  o f  c e r t i f i c a t i o n  unde r  Sec,  20 of  t h e  

ence (Land T i t l e s  ) Ordinance.  

The o r d e r  o f  t h e  Cour t  w i l l  t h e r e f o r e  be  t h a t  

appeal  be al lowed and t h e  f i n a l  o r d e r  quashed and 

t t h e  c a s e  be  r e m i t t e d  f o r  f u r t h e r  h e a r i n g  b e f o r e  

l i c i t o r  f o r  t h e  Appe l l an t  : W.A, L a l o r ,  P u b l i c  S o l i c i t o r  

o l i c i t o r  f o r  t h e  Respondent:  P . J ,  C lay ,  Crown S o l i c i t o r  


