
I N  THE SUPREME COURT CORAM: PRENTICE, J. 

OF THE TERRITORY OF ) Fr iday ,  

PAPUA AND NEW GUINEA 1 7 t h  December, 1971. 

THE ADMINISTRATION OF THE TERRITORY 
OF PAPUA AND NEW GUINEA 
P 

- Appe l l an t  

- and - 
EDWARD IORIVE on b e h a l f o f  t h e  
ASIRI, IAROGAHA, KONEKI, NAUMANEHA, 
OGONI GUBINI ,  VARAGADL and VARU 
Nat ive  Groups 

.. 

- and - 
THE DIRECTOR OF DISTRICT ADMINISTRATION 

Respondents 

Ex o a r t e  SABUSA SAWMILLING CO. PTY.LTD. 

Appl i can t  

1971 - 
Dee 1 4  
and 1 7  

PORT 
MORESBY 

P r e n t i c e ,  
J. 

An a p p l i c a t i o n  has  been made on n o t i c e  h e r e i n  

by  Sabusa Sawmill ing Co. Pty,. L td . ,  t h a t  it be added a s  

a  respondent  t o  t h i s  appea l  - an appeal  which was 

i n i t i a t e d  on 20 th  February,  1967 b u t  has  l a i n  dormant 

s i n c e .  The Company c o n s i d e r s  p r e j u d i c e d  by t h e  

f a i l u r e  of  t h e  a p p e l l a n t  ( t h e  A d m i n i s t r a t i o n )  t o  b r i n g  
on t h e  appea l ;  i t s  i n t e n t i o n ,  if added a s  a  r e sponden t ,  

i s  t o  move t o  have t h e  appea l  d i smissed  f o r  want o f  

p rosecu t ion .  

The a p p l i c a n t  may be s a i d  t o  have chalked up 

a " f i r s t N ,  i n  t h a t  i t  has  produced a  u n i t e d  o p p o s i t i o n  

from t h e  Crown S o l i c i t o r  and t h e  P u b l i c  S o l i c i t o r  r e -  

p r e s e n t i n g  t h e  a p p e l l a n t  and t h e  respondents  r e spec -  

t i v e l y .  Both wish  t o  r e t a i n  t h e  harmony o f  mutual  

dormancy, pending a  p o s s i b l e  s e t t l e m e n t  of  c l a ims .  

The l and  t h e  s u b j e c t  of  t h e  Land T i t l e s .  

Commission's d e c i s i o n  appealed  from ( a  d e c i s i o n  g iven 

i n  November, 1966)  had a l s o  been t h e s u b j e c t  of  a  

t imber  pe rmi t  g r a n t e d  by t h e  a p p e l l a n t  i n  1960. By 
s u c c e s s i v e  t r a n s f e r s  t h e  a p p l i c a n t  had become t h e  

h o l d e r  of  t h i s  p e r m i t  when on 5 t h  December, 1966 a 
t r a n s f e r  t o  it d a t e d  1s t  October ,  1966 was approved 

by t h e  Admin i s t r a to r ,  The a p p l i c a n t  was on 1st 
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October,  1966, unaware of  the .Land T i t l e s  Commission pro-  
ceedings ;  and on 5 t h  December, 1966 was u n a w a r e t h a t  a  

d e c i s i o n  adverse  t o  t h e  g r a n t o r  of  t h e  pe rmi t  had been 

g iven.  The Company opera ted  t h e  p e r m i t  and expended monies 

on t h e  s e t t i n g  up o f  p l a n t ,  roads  and a  b r idge .  S i n c e  t h e  

Commission's d e c i s i o n  i n  1966 t h e  a p p l i c a n t ' s  o p e r a t i o n s  

have been. ha rassed  and stopped on many occas ions  by l o c a l  
r e s i d e n t s ,  who may o r  may n o t  be t h e  n a t i v e  respondents  o r  

t h e i r  agen t s .  

The t imber  pe rmi t  exp i red  on 1 0 t h  November, 1970. 

Clause  1 5  of t h e  o r i g i n a l  pe rmi t  provided t h a t  t h e  h o l d e r  

might  remove h i s  p l a n t  and e f f e c t s  from t h e  s u b j e c t  l a n d  
w i t h i n  s i x  months of t h e  t e r m i n a t i o n  of t h e  p e r m i t ,  The 

a p p l i c a n t  has  n o t  a v a i l g d . i t s e l f  of  t h i s  r i g h t .  It i s  

c l e a r  from Sec. 1 5 ( 3 )  &>.the F o r e s t r y  (papua)  Ordinance 

1936-1962 t h a t  t h e  appl.icant could  n e g o t i a t e  f o r ,  b u t  would 

have no r i g h t  t o ,  a  renewal. of  t h e  pe rmi t  should  t h e  appel -  
l a n t  succeed i n  i t s  appeal .  A p e r u s a l  of  t h e  Ordinance and 

Regu la t ions  would seem t o  make it  c l e a r  t h a t  it could  n o t  

n e g o t i a t e  d i r e c t .  w i t h  p o s s i b l e  n a t i v e  owners i n  r e s p e c t  o f  
t h e  t imber  r i g h t s  it seeks .  

The a p p l i c a t i o n  t o  b e  j o i n e d  a s  a  respondent  can 
be made, it seems, o n l y  under  Order  111, r. 11 o f  t h e  Rules 

of  Cour t . .  M r .  Kearns sugges ted  t h a t  r e c o u r s e  might  be had 
t o  0. LXX, r. 3; b u t  t h i s  r u l e ,  p r o v i d i n g  f o r  t h e  g i v i n g  o f  

n o t i c e  t o  p e r s o n s  n o t  p a r t i e s  t o  a p p e a l s  t o  t h e  F u l l  C s u r t ,  
seems t o  me i n a p p l i c a b l e  t o  t h e  i n s t a n t  s i t u a t i o n .  Nor ?n- 
deed i s  0 ,  111, r. 11 r e a l l y  a p t ,  i n t e n d e d  a s  i t  obv ious ly  

i s ,  t o  p r e v e n t  t h e  f a i l u r e  of  a c t i o n s  on p r o c e d u r a l  grounds 
o n l y  o f  non- jo inder  and m i s j o i n d e r .  However, I conceive  
t h a t  t h i s  l a t t e r  r u l e  must be h e l d  t o  govern t h i s  c a s e ,  i t  
be ing  t h e  o n l y  p o s s i b l e  a v a i l a b l e  r u l e ,  and Rule 2 ( 2 )  o f  t h e  

Supreme Court  Appeal  a and T i t l e s  commission) Rules enuncia t -  
i n g  t h a t  such r u l e s  ( i . e .  t h e  Rules o f  c o u r t )  s h a l l  app ly  so  
f a r  a s  a p p l i c a b l e .  

The a p p l i c a n t  a s s e r t s  it has  an i n t e r e s t ,  a  l e g a l  

i n t e r e s t ,  i n  t h e  s u b j e c t  m a t t e r  o f  t h e  d i s p u t e  ( t h e  appea l  

be ing  brought  t o  t h i s  c o u r t ) .  , Its i n t e r e s t  i s  i n  knowing 

which p a r t y  o r  p a r t i e s  it i s  t o  sue .  Should t h e  Adminis- 

t r a t i o n  prove t o  have been t h e  owner o f  t h o  l a n d ,  t h e n  t h e  

a p p l i c a n t  w i l l  s eek  t o  sue  t h e  n a t i v e s  i n t r e s p a s s ,  Should 
t h e  n a t i v e s  prove  t o  have been t h e  owners, t h e n  i t  w i l l  

seek  t o  p i n  t h e  Admin i s t r a t ion  w i t h  l i a b i l i t y  f o r  breach of  
w a r r a n t y  o f  t i t l e  and breach of  c o n t r a c t  g e n e r a l l y .  



Whatever t h e  p o s i t i o n  may have been p r i o r  t o l O t h  

~ o v e m b e r ,  1970, i t  seems c l e a r  t h a t  t h e  a p p l i c a n t  cannot  ... 

now a s s e r t  an i n t e r e s t  i n  t h e  l a n d .  The l a n d , . i t s  owner- 

s h i p  and t h e  p o s s i b l e  customary r i g h t s  t h e r e t o ,  a r e  t h e  

s u b j e c t  m a t t e r  of  t h e  d e c i s i o n  under  appeal .  The a p p l i c a n t  

has  an i n t e r e s t  i n  there-.being 5 d e c i s i o n ,  an outcome of  

t h e  d i s p u t e  ( o r  a p p e a l )  - b u t  no more.  

Can it  b e  s a i d  t h a t  t h e  a p p l i c a n t  "ought t o  have 

been j o i n e d "  i n  t h i s  appea l ,  o r  t h a t  i t s  "presence  may be 

n e c e s s a r y  i n  o r d e r  t o  enab le  t h e  Cour t  e f f e c t u a l l y  and eom- 

p l e t e l y  t o  a d j u d i c a t e  and s e t t l e  a l l  t h e  q u e s t i o n s  involved 

i n  t h e  cause  o r  m a t t e r "  (0. 111, r. l l ) ?  

I n o t e  t h a t  t h e  o f t e n  c i t e d  d e c i s i o n  of  Devl in ,  J. 
( a s  he  t h e n  was) i n  Amon v. Raphael Tuck & Sons Ltd.  (1) 
appears  t o  have been d isapproved by Lord Denning, M.R. and 

Sachs,  L.J. i n  I n  r e  V a n d e r v e l l l s  T r u s t s  ( 2 ) .  The Cour t  o f  

Appeal i n d i c a t e s  t h e r e i n  t h a t  t h e  corresponding Eng l i sh  

r u l e  should  i n  f u t u r e  n o t  be g iven a  narrow i n t e r p r e t a t i o n .  

It i s  announced t h a t  " t h i s  Cour t  w i l l  g i v e  t h e  r u l e  a  wide. 

i n t e r p r e t a t i o n  so  a s  t o  enab le  any p a r t y  t o  b e  j o i n e d  when- 

e v e r  it i s  j u s t  and convenient  t o  do so . "  That  was a  c a s e  

i n  which p l a i n t i f f s  sought  t o  add t h e  I n l a n d  Revenue Com- 

m i s s i o n e r s  a s  second de fendan t s  t o  an a c t i o n  a g a i n s t  
t r u s t e e s .  The Commissioners consen ted ,  and t h e  s u b j e c t  

m a t t e r  of  t h e  a c t i o n  could  c l e a r l y  have been t h e  s u b j e c t  of  

a  second c la im a s  between t h e  p l a i n t i f f s  and t h e  Commis- 

s i o n e r s .  The same i s s u e s  a r o s e  between t h e  p l a i n t i f f s  and 

t h e  d e f e n d a n t s ,  and t h e  p l a i n t i f f s  and t h e  Commissioners, 

v i z .  who were e n t i t l e d  t o  c e r t a i n  d iv idends .  With r e s p e c t ,  

t h i s  d e c i s i o n  would seem t o  have t h e  e f f e c t  o f  r e w r i t i n g  

t h e  R.S.C. Order XVI, r. 11 ( o r  r a t h e r  0.  XV, r. 6 ( 2 )  a s  i t  
now i s ) ,  w i t h o u t  amending i t ,  b u t  no doubt  t h e  Cour t  of  

Appeal ' s  r e a s o n s  f o r  judgment must b e  r ead  i n  t h e  l i g h t  of  

t h e  f e a t u r e s  I have above enumerated,  namely t h a t  t h e  sub- 

j e c t  m a t t e r  was common t o  two d i f f e r e n t  c l a ims  between two 

d i f f e r e n t  s e t s  of  pe r sons .  

I w i l l  assume however f o r  t h e  purpose  o f  t h i s  

a p p l i c a t i o n ,  w i t h o u t  d e c i d i n g ,  t h a t  t h e  p r o p e r  method o f  

i n t e r p r e t i n g  whether  a  ncw p a r t y  "ought t o  have been jo ined"  

and/or "whether i t s  p resence  may be n e c e s s a r y  i n  o r d e r  t o  

e n a b l e  t h e  Cour t  e f f e c t u a l l y  and comple te ly  t o  a d j u d i c a t e  

and s e t t l e  a l l  q u e s t i o n s  involved i n  t h e  cause  o r  m a t t e r " ;  

a t  pp. 463, 465 



i s  f o r  t h e  c o u r t  t o  a sk  i t s e l f  "is it - jus t  and convenienty1 

t o  add t h e  new p a r t y .  I .must  s a y  I f i n d  myself  impel led  by 

c o n s i d e r a t i o n s  n e i t h e r  of j u s t i c e  n o r  convenience  t o  make 

such  an a d d i t i o n .  The m a t t e r s  w h i c h t h e  a p p l i c a n t  would 

seek  t o  l i t i g a t e  u l t i m a t e l y  ( a r i s i n g  from c o n t r a c t  o r  t o r t ) ,  
which c o n s t i t u t e  i t s  l e g a l  i n t e r e s t ,  cannot  be  v e n t i l a t e d  o r  

dec ided  i n  t h i s  a p p e a l ,  which i s  concerned w i t h  t i t l e  t o  

l a n d  and customary r i g h t s  o n l y .  

One can  imagine many peop le  o r  b o d i e s ,  which would 

have a  commercial o r  a d m i n i s t r a t i v e  i n t e r e s t  i n  t h e  s e t t l e -  
ment o r  conc lus ion  of a  l a n d  d i s p u t e ;  t h e  P o l i c e  Commissioner 

because  o f  l aw and o r d e r  problems,  t h e  E l e c t r i c i t y  Commission 

because  it might  wish t o  run  a  power l i n e ,  t h e  Educat ion  

Department because  it might  i n t e n d  t o  seek  pe rmiss ion  t o  

b u i l d  a  s c h o o l ,  a d j o i n i n g  owners who wish f o r  q u i e t u d e  o r  

any number o f  Government Departments who wish  t o  go about  

t h e i r  b u s i n e s s .  But s u r e l y  it would be  h t o l e r a b l e  f o r  t h e  

Cour t  t o  a l l o w  an i n t r u s i o n  of such p a r t i e s  i n t o  a  d i s p u t e  

between two p a r t i e s  o n l y  ( i n  e f f e c t )  t o  ownership o f  a  

p a r c e l  o f  l a n d ;  under  c o l o u r  b e  i t  noted o f  a  r u l e  c l e a r l y  

i n t e n d e d  mere ly  t o  p r e v e n t  p r o c e d u r a l  f a i l u r e s  comparable 

t o  t h o s e  achieved b y p l e a s  i n  abatement .  

I am of  t h e  o p i n i o n  t h a t  t h e  a p p l i c a n t  may have.. 

an i n t e r e s t  i n  s e e i n g  t h a t  t h e r e  i s  an end t o  t h i s  l i t i g a -  

t i o n ,  b u t  t h a t  it has  no i n t e r e s t  i n  t h e  s u b j e c t  m a t t e r  of 

t h e  d i s p u t e  such a s  would s u p p o r t  t h i s  a p p l i c a t i o n .  I am 
s a t i s f i e d  t h a t  it cannot  e i t h e r  b r i n g  i t s e l f  w i t h i n  t h e  

purview o f  0. 111, r. 11 a s  it was h i t h e r t o  i n t e r p r e t e d ;  o r  

s u p p o r t  an argument t h a t  j u s t i c e  and convenience ,  i f  such 

be  t h e  p r o p e r  t e s t  now, r e q u i r e s  i t s  a d d i t i o n  a s  a  p a r t y ,  

even f o r  t h e  purposes  of i t s  l i m i t e d  i n t e n t i o n .  
.- 

I would w i t h  r e s p e c t  adopt  my b r o t h e r  R a i n e l s  r e -  

marks a t  p.  5  o f  h i s  judgment i n  &gambanabanaut ( 3 ) ,  a s  t o  

t h e  e x e r c i s e  o f  any d i s c r e t i o n  which might  r e p o s e  i n  t h e  

Court  under t h e  w i d e r  i n t e r p r e t a t i o n  sugges ted  by t h e  Cour t  

o f  Appeal a s  n e c e s s a r y  i n  I n  r e  V a n d e r v e l l t s  Tru,& (4 )  

( s u p r a ) ,  and c o n t e n t  myself  w i t h  s a y i n g  t h a t  t h e  f a c t s  of. 

t h i s  c a s e  would n o t  w a r r a n t  t h e  e x e r c i s e  o f  such  a d i s c r e -  

t i o n ,  i n d i c a t i n g  a s  t h e y  d o :  t h a t  s e a l n e g o t i a t i o n s  f o r  

s e t t l e m e n t  between t h e  p a r t i e s  t o  t h e  appea l  a r e  under  way, 
a t  l e a s t  a t  t h i s  p o i n t  o f  t ime.  

I d i s m i s s  t h e  a p p l i c a t i o n  and o r d e r  t h e  a p p l i c a n t  

t o  pay t h e  c o s t s  o f  t h e  r e sponden t s  of t h i s  motion.  

Unrepo'rted judgment No. 655 of 25/11/1971 1 (1969) 3  W.L.R. 458 a t  pi,. 463, 465 


