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~ellant 

~ 

ftelpondent 

In r. Vuoagallta 

Th. app.llant. uir.ctor. app.all in this .att.r f 
a dechion of the Lhief (;oawiuion.r of the Land T1 UII Coaail­
sion of 3rd April. 1961. mad. under the New Guin.1 Land Titl. 
Kestoration Ordinanc. 19~1-1963. A clal •• a. brought orlglnal­
ly by the respondent (henc.forth referred to I. -the ~ •• ion·) 
in respect of 2.d644 hectar •• of coal til land known I. Vun.­
gamata situate at Kabakada on the north cualt ~f New Britain. 
The Il\ission claimed to have been registered as the owner of th 
freehold of this land. in the register destroyed by enemy 
action in 1942. The volume and folio reference of the all 
Lertificate of Title was not known. Th. cla~ WI. dated 4th 
November. 19~2 and at that ti •• the land had on it • church I 

pastor's hou.e. 

On 16th Jun •• l~ the then CannSlllon.r of Titl •• 
made a provi.ional ord.r that in relpect of the land known a. 
Vunagamata. Portion 488. Ulltrlct of New Britain contalnlQ9 
2. d644 hectarel mort or 1.11' 

(lie) ·It II .Itabllabtd that on 
following regilt.red interllt(l) 
of land d.lcribed above -.~-­
following perlon(l) 

ut. th 
nUl) 

Estat. in , .. 11..,11 by .thodllt o.r.ra ... 
•• lonl Truet Alloclation 

i •• loner took oral 
,vid.nc. at dabaul 
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appear to have given reasons subsequently for his decision. 
The Land Titles lA)mmission urdinance did not then contain Sec. 

2dS. 

ce,J. I take the final order to amount to a finding that 
the .Union was entitled to a freehold interest in the land 
claimed at the appointed date and to be registered in the lost 
register as the owner of its interest subject to the usual en­
cumbrances to the Administration, but unencumbered by any .r"­
tained native customary rights (and thereby as amounting tu 
compliance with Sec. 11, Land Titles nestoration Vrdinance). 

It appears impossible to es tablish from a perusal 0 

the transcript whether the ~hief ~ommil sioner in decidIng to 
make the final order actually made, relied on an application 
of Sec. 9, Sec. 10, or Sec. 61(3) of the nestoration urdinanc 
And indeed this is made a gravamen of the appeal. 1 shall r~­

fer to this aspect later. 

The grounds of appeal as amended read as follows: 

"1. The Land Titles Lommission erred in law in finding 
that the Kespondent was entitled to a frccholdint<:r 
in the land the subject of this Appeal and to b 

either Sections 9 and 
kestoration Ordinance 
tion of Section 61(J) of the New Guinea Land T14 

kestoration Ordinance (1~1-l966). 

2. The finding of the Land Titles Lommission that t;L 
Respondent was entitled to a freehold intcr~st 
land the subject of this Appeal and to be r 

3. 

on a Lost riegister in respect of that interest was 

against the weight of the evidence. 

and to be registered 
that int ••• t.-

Imr pf Law 
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that because the ~hief ~illioner gave no realonl for his 
d~cislon, this is enough to require a rehearing. No authority 
was urged in support of the proposition, and with all respect 
to his able argument, I find myself unwilling to accept th 
proposition. It seems to me that if I (sitting as an appellat 
court) came to the conclusion that the ~hief eo..is,ioner', 
order could be supported by the ap~lication of either one or a 

combination of 
ground, be set 
at the hearing 
the evidence. 
(2); Prior v. 

these sections then it should not, on this 
aside. A respondent can lupport the jud~ent 
of an appeal upon any legal ground app~aring in 
jerks v. jolly (1), cf. Ytborne. yo. v, Aod,rson 
Sherwo~ (J). 

The further argument in relation to Seci. 9 and 10 
overlap with that raised under ground of appeal 2, viI. in­
sufficiency of evidencv such that the decision was againlt th 

weight of evidence. 

The argument in relation to the application of Sec. 
67(3) in my view becomes irrelevant if I come to the decilion 
that the ~hief ~ommissioner's order could be founded properly 
on either or both Secs. 9 and 10. I turn therefore to a con­
sideration of the second ground of appeal. 

uecision Against Weight of Evidence 

On such a ground of appeal, I take the pOlition of 
this ~ourt, sitting in review of the Lommilsioner's decilion, 
to be stated definitively in the deci.ion of ~nogue, J. (al 
he then was) in the Wangaramyt case (4) - -It must be able to 
come to the conclusion that the decilion appealed against wal 
wrong and could not be supported either by the evidence or by 
any proper inferences to be drawn therefrom or froa the rel

A
-

vant law." 

It is, I think, useful to compare the evidence in 

this case with that given in relation to Vylcan Iliand (~) and 
to contrast it with that given in TpwUk l,laM (6). In ti 
former case there had been a regiltration in the Ground Book 
and a Kegiltrar'l Notice of Intention of 28th Februazy, 1931 
wal followed by preparation of a draft Certificate of Titl 
and the calling for objectionS. A Sec. 22 statutory notice 
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wal then given by the then Commissioner of Native Affairs. 
Semble the only other evidence on the point of likelihood 
lublequent regiltration having been effected, took the shape 0 

a document analysing the Itatiitici of Certificates of Titl 
drafted as against thOle matured to registration. (Thel e Ita­
tistici were not before the Lhief Lammilsioner in this cale as 
far al is known, and presumably are not such as he, and a 
fortiori this Lourt, could take notice of.) And further, th&r 
wal the indication in evidence that in 1931 Vulcan Island was 
regarded as a Government leper station. On this evidenc 
Minogue, J. found at p. 25a (1) - ~I think the probability 
very strong indeed that the Administration had becom~ regis­
tered as the owner of this land and that the Certificate of 

Title issued and 1 would so hold. M 

In the Tonwalik case (supra) (a), draft Certificat 
of Title was prepared by 1926 and Sue. 22 notice given. There 
was evidence that by 1928 the land had not been brought under 
the register and that by 1931 an impasse had been reached al 
to the appropriateness or acceptability of the encumbrancel 
which should be endorsed on the ~rtificato of Title, Ihould 
it issue, and that th~ matter was put away - no further en­
quiries being made until 1951. Various other enquiriel, re­
ferences and delays occurred up until the making of the final 
order in 1965. There was evidence of unbroken continuing 
native rights for fishing. In its finding that -no restorabl 
interest" was owned by the Lustodian (which form of finding 
was held by Clarkson, J. to be unacceptable and to require a 
reference back to the Lommission) is implied the finding MIt 
was not established that the custodian on the appointed dat 
was entitled to an interest in relpect to which interest he 
was registered or entitled to be registered as owner.~ I 
und£rstand His Honour not to cavil at the appropriateness of 

such a finding on the evidence there given. 

In the instant case the starting point of the evi­
dence is a Ground Book entry. Vol. 1. fol. 68 relating to 
Wunagamata in the ~revia District (an area variously described 
as 3.575 hectares and 2 hectares 90 areS - the discrepancy 
caMot be explalned but the identity of the property .s no 
challenged before the eo.1ssioner or before .) being acauuea 
on 30th Nov_or. 1898 in pursuance of a .. _ ••• l!~ of DUrC 

and .. le of 28th June. 11J97 and of the 
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the said land registered in the name of the Australiasian (sic) 
Wesleyan IAethodist • .(155ion Socit:ty of Sydney from 30th Nov.,.r, 
la9J in pursuance of contract of sale and transfer of 17th 
Novembt:r, Id9d . And further. the registration of the -.thodiat 
• .(1ssion Society of Australia in the Bismarck Archipela9Q, Coe­
pany with limited liability~ on 17th uecember, 1906 in pursua 
of a tran sf~r ~f 13th uec~mb(r , 1906 . (The identity of thi. 
entity with th~ present applicant was assumed throughout th 
proceedings in th~ Land Titles ~ommi&sion and before this 
~ourt.) I t was shown that the N~w Guinea Gazette of 13th April, 
193J called f or nat i ve claims in respect of Vunagamata all 
ly owned by the ~thodist • .(1s5ion Society - a draft ~crtificat 
of Titl e to t he l and claimed having th~n issued in the ~ss1on\ 
name . The evidence of Paulias Turuna was to the effect that 
the Church had been using Vunagamata for many years - there bn­
ing a church building on it befor~ the Japanese camo. Ther 
had been a church of bush material on the land when the German 
l eft. Sever al successive church buildings have been built over 
the years, the l as t bei ng of p~rmancnt materials . There wer 
four "cements " on the land put by the Germans. This witness 
says the l and bel ongs t o the • .(1&sion and he had heard no on 
say it do es not bel ong to thEm . Since the new church was built 
he had heard people say they want the land brought back tu th 
natives. He saw the f irst Fijian or Samoan missionary come and 
Tokavic (one of the possible claimants according to Benson) 
would have s een him. Payment was made for the land when the 
cement was put down - the witn~ss's knowledge of this related 
to the existence of the cem~nts, apparently by infcrenc~, 
rather than to information given him . 

The witness Towatat stated the land wa., at the tim 
the l4ission came , Tokonakonom's . Tokonakono .. brought the ~.­
sion. The witness did not know whether the land was paid for 
or not. To the question (p . 8, transcript) -Have you heard of 
any payment being given or land given or .old to either th~ 
German or the ,.thodist .Alssion at thi. time when the .. halon 
first came M; he r eplied -Only the per.on Tokon.kona. - it was 
hi. land - . This witn." claimed the land belonged to hla.elf, 
Tolukac and Toiakup; Tokonakon~ belng d •• d. The ~ •• on why 

the l and dld not belong to the ..u. .. lon .. I .tated to be that 
wTokonakonCMI put the .allion .In VunagaMta-. Th. witn ... d 
not wilh to -Z'OUI- the IIllalon. He .. nted to find out .... ther 

bought the 1 
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~ssion frum Vunaruto to Vunagamata and tQld tho peqple th 
land belonged to thc • .tillion and the ,Ullion did not have to 
pay for the land". The witness agreed that in the fashion of 
the peQpl~ that is called waratabai. The questioning of this 
witness proc(:cded. 

~uestion: It was only last year that you made a claim for 
this land against the ~ssion, is that right. 

Answer: when the kiap went thero 1 told him that the land 
was given to the Mission without payment and now 1 
have no land for myself and 1 wanted the land back 
because the ,41ssion had not paid for it. 

Question: Before that time whon you spoke to the patrol officer 
were you afraid to m~k~ a claim for th~ land becaus 
the ,,(1uion had been th,re a long tim ... 

Answer: 1 told the patrol officer what 1 just told you. 

(These two answers were given to questions asked by the claim­

ants' counsel.) 

The statement of one Benson admitt'~ in evidcnc~, 
averred ownership of Vunagamata in Tokonakonom and Tovukik, th 
former's interest devolving upon 10el (who do not appear to b 
claimants). The witness has never been told of any paym~nt for 
the land. (The discrepancy between this ~itness'S" evidence 
that Tovukik and 10cl should apparently be the claimants and 
the fact that Towatat, Toiakop and Tolukat ar~ the actual 

claimants was not explained.) 

The statement of Tolukat averred agreement with Toia­
kop's story and that he knew of no payment for Vunagamata and 

that he wanted it returned. 

Between the making of the provisional order and th 
hearing of the claim by the ~hief Loamissioner, a certificate 
under Sec. 36 of the ~estoration Ordinance of no native claims, 
was issued by the Uirector of Native Aff.irs on 2nd August, 
19~1. On 11th October. 1966 tho Uirector of ~istrict ~i·­
tration purported to .ake • reference .s to native cl.~ to 
customary rights on the land. This.s apparently reject 
and thenafter the Director, *. ,*,-rthr, flled .n objection 

1961 which *ftY. ... the .s 
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knew of no payment; and a fourth had -nev~r b~en told - of a 
payment. Tokavic and 10el . two of the perlOnl entitled to 
claim according to Benlon. wer~ not called to give cvidcnc~. 
Tokavic was a cont~orary on thil verlion of Tukonakonom. 
Tokavic wal laid by Paulial Turuna to be alive and of compar­

abl e age to himself. 

Tho Ground Book entry il lome evidence of purchas • • 
There seems little point in a Ground Sook entry if a murc p,r­
missive occupancy had been intended . And the facti of th 
size of the land. the permanent nature of the original propol 
user. the period of continuous uninterrupted use with the ori­
ginal owner's consent, the appar~nt ablence of native claial or 
cumplaints until at least after Augult, 1~7, that no one 
claims Tokonakonom ever asserted a right or del ire to reclaim 
the land, that it seems probable that no one elle did 10 prior 
to the most recent church of permanent materials being con­
structed (it was still being built in 1967 - some threo or four 
churches seem to hav~ been built succelsively on thv site); all 
in my opinion are capable of supporting the inference of th 
acquisition of a freehold interelt by the ~ssion. Tho only 
~vidence which asserts no payment is tenuous and gous towards 
establishing that there had been a gift of the land to th 
fAission. No argument was addressed to me that it wal neccssary 
to establish affirmatively a sale as distinct from a gift to 
found an entitlement to a freehold interest. 1 consider it not 
without significance that the Uirector. whom. in tho absence uf 
suggestion or evidence to the contrary. 1 mUlt take to be a 
public official acting in accordance with his bounden duties, 
felt able to give the Sec. 36 certificate in August. 1~7 of no 
assertion at that time of native customary rights. 

A strict reading of the form of the provisional ord~r 
adopted by the Chief Commissioner by his use uf the short fo 
of the final order. would seem to indicate a finding .ade of an 
entitlement under Gla,s 1 of the four categories set out by 

Clarkson. J. in TOOWllik (supra) (9). n ... 1y. that a Certifi­
cate of Title had issued prior to the destruction of the 
gister. In ray opinion the evidence .1 luch II to justify I 
finding that the probabill U.I wer.. having regard to the facti 
analYled abOft and to the Itag. to ttalcb the appl1caU~ 
registered titl. had pzoceeded in 1933. and to the 1 
t1M that t ......... uecl to t .. d •• UUCtion 0 

that • <:aUfl .... f)~ Title woU 
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fact did issue. It would, I cunsider, have been also Qp~n to 
find a claim established und~r the s~cond category, nam~ly, 
,v~rything complet~d in all probability up to the rcgistration, 
exc~pting some formality. I mys~lf would have been pr'f)arc<i t 
come to the first conclusion that the probabilities arc that a 
~ertificate of Title did issue (compar~ the Vulcan (Guprn~ (10». 

Excess of Jurisdictign 

The argument as to exceeding jurisdiction (ground Q 

appeal 3, and also part of that under appeal ground 1 - wrong 
applicatiun of law) was bas~ entirely on the manner of appli­
cation or possibl e application of Sec. 67(3). It may b\. that 
the ~hief Commissioner 's decision could havu been .upport'~ by 
the application of Sec. 67(3). Ther~ is no indication in th 
transcript or in the form of the order that any relianc," w, 

placed by the Chief ~mmissioner on this sectiun. But as 1 
consider his decision supportable and correct on an applicatiun 
of S~c. 9, 1 do not find it nec~ssary to mako a decision on th 
interesting arguments dirtctvd to the application of Sec. 67(3) 
and the possible consideration thereunder of Soca. 22C(2), 24, 

24A(2)(b) and Socs. 27 and 27E. 

1 consider therefore the Chief Commissioner's 
decision should be affirled and I make an order accordingly. 

Liberty is r eserved to apply for coats. 

Solicitor for the Appellant : 

Solicitor for the Respondent: 

W.A. Lalor, Public 501 idtor 

Cyril P. kCubbery Go Co. 
Town agents for F.N. Warner 
Shand, Barrister ~ S.,,.,.H ~ .. 
Rabaul. 


