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The appeal is carried herein to the Supr 
~ourt from a decision of the Land Titl .. C~ission, 
constituted by Messrs. Acting Chief eo..1.sioner 
O'Shea and Senior Commissioners ke1d and Crk 
obviously to the neces.ities created by retlr .. entl 
and repostings, the hearing had taten an unusual 
course. Initlally the claim, one for restoration 0 

a title under the New Guinea Land Titl .. Ke.toration 
Urdinance 1~1-1966, was broU(jht before the then Q\1 

Comrni .. ioner, "". Kelliher, who adjourned the .. tt 
on 29th ~rll, 1968 and lit "y, 1968, and took onl 
and documentary evidence on 4th June. 1 
~elliher's po.itively flnal appearance In 
role occurred on 7th Augu.t. 1968 ~en he 
journed the utter. Q"I 11th .. bruery. 1 
became projected on a wider .creen 
U'Loghlen and ..... ".. Senior eo.1adonen 
Orken took over the Judicial role. and furtbu-

and docuaentary evldence wa. reed 
1969 and two .ub •• quent date. 

Senior c-l •• tGftdOe 



Jlliurapau 
Ext.nded 
North 

Pr.ntice. J. 

gilbertian; but in effect lubaitted. with du 
that the array of judicial officerl app.aring 
Mokurapau stage had been -rather too .uch of a 
thing. " I am indebted to her for her clarity of 
position. Her arguments were manifold. and •• 1 ,v.r . 
presented cO"lletently and forcefully. 1 .nd •• vourto 
list them : -

A. That the Land Titles Co~illion 11"'9'9 ltl 
jurisdiction is shown in that _ 

(1) the provisional order dated 22nd Augult. 1967 
does not define boundariel and il th.refor 
contrary to Sec . 17 of the Reltoration Ordin­
ance; 

(2) the Commission "failed to inv'ltig.t.· _ S.c. 
42 requires it to do so ; 

(3) it denied the appellantl n.tur.l jUltic,; 

(4) it "failed to inveltig.to· prop~rly. tter. 
in the statutory decl.ration of O. M. Rond.hl; 

(5) it conlidered evidence not prop.rly before it. 

B. That the Land Titles Commillion conducted itl 
hearing in a manner contrary to n.tyr.l Jystic.: 

(1) . for the reasons supporting A(3); 

(2) in that the Commission .llowed the rtport of 
P.J. Walshe to be given in .vid.nc. - which r 
port was a privileged docu.ent; 

(3) in that it failed to investig.te. .1 l.id in 
(1) above. 

C. That the Land Titles Commi •• ion ,rrtd iO II! in 
that: 

(1) there was ~ or iO.yfficilDt .vidtnce to b ••• 
its decision; 

(2) that it b •• ed it. d.ci.ion on .. tt 
(properly) before it. 

not 

D. Thlt the Land Titl .. CCJlpl .. 1on'. d.ddon •• 
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1 propo.e to deal 'erlatia with the ground •• 

AU) Inadequate de,cription of land. 

It i. true that on the plan accoapanying the provi.ional 
o~.r no area is ahown; no adjoining area., no natural f.atur 
or name of the road are Ihown. However, bowtdarl •• , a road, 
d1ltanc •• and compa.a bearingl are Ihown, .uffici.nt in 
~1nion to identify the land for purpolel of the provi.ional 
o~.r. (The Land Titlea Commillion in itl final ord.r .. y r.­
d.f1ne the boundariea aa set in a provilional order.) Cl.lrly 
the application was made in respect of Portion 94 ... hown on 
the Kokopo mil1nch (aee Exhibit "I"), and the provisional order 
.ad. in reapect of that land. To my mind cOGplianc. with Sec. 
17 of the New Guinea Land Titles Keltoration Ordinance do •• 
app.ar in the form of the provisional order. The app.llant.' 
Itand upon this point appears to have been raised for the first 
tilDe before me. 1 would entertain grave doubtl II to wheth.r it 
.. y in these circumstancr.s, be ao taken. 

A(2) failure to investiaate the natiye claf". 

Miss Campbell urged that the Commi •• ion it •• lf .hould hlv 
taken other steps to investigate the native clat.. - thlt it 
failed to carry out this statutory duty. Apparently the various 
• .mers constituting the Commission found th ... elve. troubled by 
the form in which the native claim. were being variously pr.­
IMted from time to time. Counsel her. elf expr ••• ed Ia.. doubt • 
• 1 to the extent of the claims. However, a numb.r of adjourn­
•• nts were allowed, a surveyor was recalled, and the naUv 
claimant gave evidence a second time. For r ... on. 1 have Id­
vanced in the Toriu appeals (1) and .lsewh.r., 1 consider th 
~i,sion in a suitable case lDay be entitled to r.ly on th 
presentation of claims by co~etent coun.el on clailllnt.· b.half. 
without being obliged itself to go behind coun •• l'. efforts and 

f~her enquire itself - though there .. y .. 11 b. in.tanc •• 
Whtz'. prudence might sugge.t that further .nquiry b. ind.ted on. 
I do not con&1der that any -failure to !nv •• Uglte- hal b 
.~ 10 thi. case. 
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identified, it is said . and his source. of infonlUon u'. no 
.~. I am of the opinion that the ~~i •• ion ... qui 
titled to admit th~ declaration under Sec. 29(2) of it. con.ti­
tuent Ordinance. and may have had I duty to con.1d~r ita con­
tents, under Sec. 29(1). The matter. urged Iglin.t the ree 
tion of the declaration appear to me more properly to b 
directed towards its weight as eVidence . 1 do not con.ider 
thlt there has been a "failure to inve.tigate- on this score, 
md 1 would regard the criticism of the reception of the d-­
cllration as evidence. as not open to the Ippellint. befor 
for the first time (Uav1d Syme & ~o. v. SwiobYlQ' (2); Ind 
HeRpingstone v. The COmmisSioner of Kailway. (3). 

A(3). 8(2) and (3) The appellants were deniM nltyrtl ly.U". 

In addition to relying under this held on the -flilure to 
investigate" with which I have dealt above . the appellants rely 
on the reception of the Sec. 36 Certificate and the report Ind 
.vidence of P.J. Walshe as amounting to a denial of naturll 
justice. 

Mr. Walshe as an Administration officer wa. directed by 
his superior to make the required statutory inve.tigltion fol­
lowing on the issue of the provisional order of 6th July, 1961 
respecting an earlier claim for the restoration of I l .... hold 
of the subject land. This was done and .oCr . Walshe ' s report 
compiled in September, 1961. upon which ~. ~Clrthy, the then 
Director of Native Affairs, certified that no native clli •• 
were being made in respect of the land the .ubject of that pro­
viSional order. It is argued that in making .uch an inve.tiga­
tion report and certification, Mr. Walshe and the Director w.r 
Icting as non-professional agents of the native. (pre.u.ably 
III the natives of the area) j and that where an obj ectlon 11 
now taken on behalf of certain native. , the report and certifi­
Cltion must be regarded as privileged and ruled inadal .. 1bl •• 
(The priVilege, ~ss Caq>bell made clear, wa •• uba1tted to b. 
thet of the natives, not of the Director.) 1 a. of the opinion 
thlt it cannot be said that c. Walahe and the Director 
ICting as the agents of any particular nativ" nor that lit 
tion lnvolving any particular native ... then _11 
'-Plated. The certificate and rIPon did not c 
fliattnce for purpo.e. of l1Ugation - none •• th 

III. No relatiOOlhlp of 1.' 
the report 
("'Va. Ie I' .... e_' Tn ny, ••• 
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~.ed the officer. were merely carrying out th.ir • 
dutie •• and I con.ider no privilege attach •• to th 

• Walshe's oral evidence was made the .ubj.ct of a s 
~je'tion. Some portion. of it related to a visit 

• 

h 
lind in february, 1969 in the company of ~ss ea.pb.ll 
Ipplrently in the attempt to clarify certain asp.cts of th 
Mtives' then claims. These portions were elicited by couns.l 
for the appellants. I am of the opinion that 
.vidence as to his earlier investigations and kn v 

'. oral 
• ad-

~111ble for the reasons I have given in r.lation to the certI­
ficate and his original report. It i. to b. noted that th 
~eltion of privilege was raised by appellants' couns.l, not by 
the witness himself (cf. K. y. pavies (~». Appar.ntly it was 
rliled on behalf of the natives and not on b.half of the oth 
appellant, the Director. 

I propose next to deal with the ground I hav 
nwZered C(2) above: 

Evidence not llioDefly before the Co.illiyp. 

It was contended that the following .vid.nc. was not 
properly before the "No.2 Troika- (th. Commi •• ion a. finally 
con.tituted) : 

(1) the evidence of Tovarait given before Chief eo..is.ion.r 
Kelliher; 

(2) any of the gazettes (except a certain rent li.t Val.t 
which does not seem to be now with the fil.); 

(3) statutory declaration of Theo. Bredmey.r; 

(4) the Sec. 36 Certificate; 

(~) the report of Walshe; 

(6) the evidence of Walshe (for rea.on. already d.alt with); 

(7) the evidence of IIkLellan. 

This is urged on the basi. that the evidenc 
before a differently constituted eo.a1 •• ion and was not r 
the actual transcript of the proc.eding, of 11th Februal'Y 
(before the -No. I Troika.) appeared to have b.en 1" 
~, record availabl. wa, 1n the f~ of coun •• 1'. not .. 
IIIould not have been adll1tted. it 11 -- •• tA - I ..... D01nUCI 

h. •• 
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• und6rtaking by ~.s ~ampbell that -at any future h .. ring no 
objection will be made to thll exhibit. Ilr.~y tender~ -nY" nute. appear to b& very well taken, if I .. y 10 co..tnt. 

~ounsel for the re.pondent argu •• that there hal in 
df.ct been one hearing by the ~ommi •• ion, diff.rently con.ti­
tutld a. it was at different time. by the then Chi.f eo..i.­
.lon.r .itting alone, and the two .ub.equent -troika-. ~t 
_. done was done under the rule. allowing eo..t •• iun.rl, it i. 
"id, to make arrangements among them.elve. for the tran.f.r 0 

the hearing of applications. I think it i. unn.c .... ry for 
to cOMider the extent t o which .uch arrang .. nh .. y b 
carried, for I am satisfied that the whole of the lIIaterill taun 
before the tribunal as earlier constituted WI. prop.rly befor 
the Commission as ultimately constituted by ~. Chi.f eo..i.­
doner O'Shea and l.4easrs. Reid and Orken . The eo.ti .. ion ... t 
act judicially, but it is clear that it do •• not have to foll 
co~ procedures. It has power to make prelt.inary .nquiri •• 
and investigations (Sec. l~(l), and a r.cord of .uch ... t b 
k~t (Sec. 2BA(2». Under the Re.toration Ordinanc •• pecific 
provision 1& made for a Chief ~OIIIIIIi .. ioner to accept without 
reh"ring, evidence taken before another Coaai •• ioner relating 
to boundaries of land the subj ect of a chim or to naUv 
customary rights in r espect of it (Sec. ~) . 

Now it is to be noted that all partie. w.r. at all 
.tag .. of the taking of evidence repres.nted by counsel. No 

@j.ction appears in the record, to the tribunal a. finally 
con.tituted treating as evidence before it that tak.n on th 
tarlier occasion by Chief Commissioner Kellih.r and the -No. 1 
Troika". It was open to all partie. to recall witn ..... and 
~eed two were recalled, Tovarait and ~Lellan. If the rec 
tion of the evidence given before the .arli.r tribunal. without 
being re-.worn or certified in 101lle way . .. I an irregularity, 
th.n 1 think the partiel mUlt be Uk.n to hay. acquielced in or 
-hid the irregularity (BrlM.n y. BElMIn (6» and a plrty 
ClMot now compl.in of it. 

The documentl which were originally t.nd.red befor 
Chief eo.t •• ioner Kellih.r .... _ned II ahDiU b 
'Lothlen -tribunal- and r.tdned 

O' Ib.. -tribunal-. Th.y 
.... all •• C .... ell. pH8 

..... before Chl __ 
:t 1 ..... notM 'lid- ,,11.-&1, 1M n I ee •• _ 
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no objection , above referred to. The cour •• 01 ,cro .. -
e.-inaUun before the O'Loghlen tribund (11th Februnv. 1969) 
r.lated to the ~vid .nce of Tovarait of 4th June, 1968 regardi 
the .oving of pegs. 1 infer that S1r Col .. n regarded thh 
.arli.r transcript as being in evid.nce b.fore hi. and hi. 
brothers, and that couns.l consented to this cours..Ther •• 
.. ny references in the hearing of 29th July, 1969 to the las 
hearing indicat ing the O'Shea tribunal was f • .t1i.r with th 
cours. and conduct of the earlier proceed1ngs. 
Mde to ,.t1ss CdmpbeU' s remarks, contents of docwa.nts 
~ th. re1n, the statement as to the area of disput •• 
references are made to the evidence of Febru.ry, 1969 .nd 1 in­
fer that it was assumed, with the consent of couns.l, to b. be­
fore the O'Shea tribunal for consideration. Th. further •••• i­
nation of Tovarait in July, 1969 indicates r.f.r.nce WlS being 
Mde to hi' evidence given in February, 1969 .nd indicat.s th 
latter was being treated as being before the O'Shea tribun.l. 
At page 3~ of the O'Shea tribunal' , tran,cript of .vid.nc., th 
Acting Chief Commissioner ,aid: ·At this junctur., taking int 
.ccount that there has been a good deal of .vid.nc. adduced to­
day and that the evidence involve •• great d •• l of cros.­
examination and re-examination in what WI. ,aid .arlier tod.y 
and what was said 1n February .nd wh.t was ,aid 1n June last 
year, I think it would be be.t, before .ny .ddr ••••• are aad., 
that the full record of what the deci.ion i. to be ba.ed upon 
i. available to both coun.el and to u. who hlv. the t •• k of 
.aking a decision, in order th.t .ddr ••••• will be l1aited to 
what is the accepted record r.ther th.n .nt.ring into arguaen 
as to what in fact w •• adduced .nd whit wa. not. The h.aring 
will be further adjoumed to en.ble to (lie) record to be COl 

piled and checked •••••• Coun.el .. de no objection .t thi • 
• tage (nor apparently l.ter), .lthough reference ..... de then 
by one of them to another •• tter. All the .. tubl of th 
tarlier he.rings was kept in the eo.u. .. ion fUe and duly In­
deXed. At page 4 of the fUe appe.n the certific.tion 0 

iltglltrn that the docUlHntl .nd .xhibits certified were -be­
for. the Co_balon .t the U •• of the original enquiry or 
httrlng· (the •• ted.l now chall.nged •• included). finally 
it 11 cl •• r froaa coun .. l' •• ddre.... (p. 12 thereof 
"-1"lon'. record of adu ••••• ) that t 

KelllhU' and 
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tOO lite for a challenge to admissibility to be .. intl1n 
f~ no error in law as argued . 

D. !be verdict againlt the weight of evidence . 

1 

~ounsel has prE:sent cd a mOlt attractive argulaCntal 
to why 1 should regard the decision of the Commillion al being 
.gainlt the weight of evidence . There il force 1n her c ntt 
II to the f orm in which the record is to bo found and th 

pOlllble areas of investigation that might have b~en purlu 
~ver, it must not be overlooked that the hearingl 1n th 
utter extended from its first listings 1n April, 1968 and 
firlt tend er of evidenc e in June, 1968 to October, 1969, dUr­
ing which time there was full opportunity given to the appe1-
lantl to investigate and to arrange for the attendance of wit­
nellel. It is sufficient for me in regard to thil ground, to 
let out what is my opinion, namely , that ther e wal ample evi­
dence on which the decision actually taken by the Commillion 
could be founded. 1 am not satisfied that the COllllllillion' I 
decidon is clear! y wrong. (Whiteley • ..,ir and Zwanenberg Ltd. 
y. Kerr and Another (7) as applied in Ua <-gin y. Cockbyrn 
Salvage ~ Trading Pty. Ltd. (8), and the Wangaramut calo (9).) 

A further interesting argument wal advanced by 
ROil in support of the Commission's decision. The relpondent, 
he lays , is entitled to r ely in these proceedingl on the final 
order made by the Commission on 6th July, 1961 whereby an 
Igricultural leasehold from the Administration to E.T. Fulton 
wei held to be a restorabl e title and a declaration wal mad 

, that "No native customary rights were retained on the app01nted 
dlte by any native or native community in relpect of the laid 
lind or any part thereof." The land therEby dealt with il 
identical with that now declared to have had a freehold velted 
in the Administration. The definition of "interest 1n land" 
.pearing in the Kestoration Ordinance expressly excludes 
nltive customary rights. Section 2 of the Land Titlel Commis­
lion (Declaratory) Ordinance 1968 provides that a decision of 
the Land Titles Commission i, for all pyrgo,S' 'ad a •• q.iO·t 
ill per.ops copclusiye ayid.pee of the 9'P'rlhip • • , .t the 
datI of the d.eisiop, of the land the ,ubj.ct of the d.el,ion. 
Qd of rights. title" .,tate, and ipter.,t' 10 thl l'nd, ., 
.tt out in the d.ci.ion. Nice questlon, .r. ralsed a, to 
~ the phr.s. "int.r.,t. in the land" i. t o b. constru 

relation to a d.ci.lon by the Land Tltl.. eo.all,lon und.r 



the Il.storation Ordinance in the len .. giv.n to it by th 
K_toration Ordinance, namely, as excluding conSideration 0 

nativ. customary rights or b to be construed in its pres 
~ly g.neral senae as used in the Land Titl •• eo..is.ion ( 
cl.r.tory) Ordinance. And also possibly as to wheth.r the in­
clusion of the phrase "as at the date of the decision- ln th 
~cl.ratory Ordinance prevents the operation of that ardinanc 
~on a situation where the question is the existence or non­
.xlstence of native customary rights at the appointed d.t. in 
1~2. Or again, whether it b to be construed in the Ught 
the definition in Sec. 4 (1) of the Land Title. Coaai .. i on 
~inance itself where "land" is said to include -an interelt 
1n land whether arising out of and regulated by native CUlt 
or otherw1s e. " 

Because of my findings on the other .. tterl railed. 1 
f~ ~~unnecessary to express a concluded opinion on this 
•• pect of the argument. 1 would merely oblerve that in any 
cue the finding in 1961 was obvioual y a matter that the tri­
bunal in 1969 would find to be material and helpful to it. 
consideration of the problem before it. In the even th.refore 
I am unable to allow any of the ground. argued on behalf of 
the appellants . 1 should like to expre •• my indebtedne.1 to 
counsel for the assistance they have .0 ably provided .e. I 
dismiss the appeal and confirm the order of the eo..i •• ion. I 
reserve liberty to apply on the que.tion of co.t •• 

Sol1citur for the Appellants W.A. Lalor. Public Solicitor 

Sollcitvr for the Respondent : P.J. Clay, Crown Solicitor 


