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OF PAPUA NEW GUINEA ) l o t h  J u l y ,  1972. 

REF.. V. PETER MLIMEI  

Th i s  i s  a  charge  o f  r a p e ,  1 remind myself t h a t  
. . 

1 Gust  b e  s i t ~ s f i e d  beyond r e a s o n a b l e  doubt  a s  t o  each  

element  o f  t h e  charge  a g a i n s t  t h e  accused.  Actual  

i n t e r c o u r s e  i n v o l v i n g  p e n e t r a t i o n  by t h e  accused ' s  p e n i s  

has  been admi t t ed  by t h e  accused and t h e  p r i n c i p a l  i s s u e  

t eddered  i s  :.one of consen t  o r  non-consent t o  t h e  a c t .  

A s u r b s i d i a r y  i s s u e  was t e n d e r e d  by de fence  counsel  a t  

t h e  conc lus ion  o f  t h e  Crown's c l o s i n g  a d d r e s s  ;: a  defence  

of m i s t a k e  of f a c t  v i z . ,  i n  t h e  e x i s t e n c e  o f  consen t  be ing  

g iven by t h e  p r o s e c u t r i x  ( u n d e r  ~ e c . 2 4 ) .  The Crown a l s o  

a sks  t h a t  f a i l i n g  a  c o n v i c t i o n  f o r  r a p e  it should  be  

e n t i t l e d  t o  a  c o n v i c t i o n  o f  an a l t e r n a t i v e  n a t u r e  u n d e r  

Sec. 578. 

Two opposing s t o r i e s  a r e  t o l d .  The p r o s e c u t r i x  

a v e r s  t h a t  t h e  accused,  having g o t  r i d  o f  h e r  younger 
s i s t e r  on an e r r a n d ,  induced h e r  t o  go w i t h  him up a  

pathway ( a  course  t o  which s h e  was a g r e e a b l e ,  she  s a y s ,  

because  s h e  though t  he was on a  f r i e n d l y  r e l a t i o n s h i p  w i t h  

h e r  s i s t e r ) ;  and t h e r e a f t e r  he  th rew h e r  t o  t h e  ground and 

w h i l e  f o r c i n g  h e r  head upwards by t h r u s t i n g  h i s  c lenched 

' f i s t  a g a i n s t  h e r  ch in  s o  t h a t  s h e  cou ld  no.t c a l l  o u t  - and 

by f o r c i n g  h e r  d r e s s  up and h e r  l e g s  open - had i n t , e r c o u r s e  

w i t h  h e r  3 t imes .  She t r i e d  t o  make him d e s i s t  by s a y i n g  

s h e ' d  had 'la s i c k n e s s  on h e r  l e g " .  She t r i e d  3 times t o  

push  him up. She s t r u g g l e d .  She d i d  n o t  a g r e e  - h e r  

" t h r e a d w  (by which I t a k e  h e r  t o  mean h e r  hymen) was broken. 

He e j a c u l a t e d ,  She d id  n o t  h e l p  him. She, d i d  n o t  k i s s  him. 

She d i d  n o t  ask f o r  money, She d i d  n o t  s a y  s h e  would n o t  

r e p o r t ,  She h i t  him twice .  She d i d  n o t  l i f t  up h e r  d r e s 9 i  

The accused made a  s t a t e m e n t  t o  t h e  p o l i c e  t h a t  day i n  
which he  admi t t ed  i n t e r c o u r s e .  H i s  s t a t e m e n t  t o  t h e  p o l i c e  

t o  my mind i s  capab le  o f  c a r r y i n g  t h e  i n f e r e n c e  t h a t  s h e  

had consented  t o  what happened. It does  n o t  appear  t o  

suppor t  t h e  element  o f  non-consent .  He gave evidence  on 

o a t h  i n  t h i s  c o u r t .  H i s  v e r s i o n  was t h a t  he sugges ted  t o  
t h e  g i r l  t h a t  t h e y  go t o  h i s  house and s t a y  o v e r n i g h t  - she  

agreed .  T h a t - t h o y  h e l d  hands i n  t h e  s t r e e t  a f t e r  s h e  had 

beckoned him towards h e r .  That  s h e  w a i t e d  by t h e  bamboo Vlhile 

he  went and found ?is f a the r ' s  house l o c k e d .  Bat he s a t  down 



1972 - by a  t r a c k  - she  s a t  bes ide .  him. They " t o l d  s t o r i e s "  - she  
REG. v. approached and t h e y  k i s s e d  - . s h e  h e l d  him t i g h t . .  Then he 

PETER BALIME was "tempted t o  hop on her"  ( h e  exp la ined  l a t e r  - . h e  f e l t  

an e r e c t i o n )  he h e l d  h e r  b r e a s t s .  She l a i d  down, - he took 

 renti ice, J. o f f  h i s  s h o r t s .  She l i f t e d  h e r  dres;. She s a i d  nothing 

dur ing  t h e  i n t e r c o u r s e .  L a t e r  she  mentioned t h e  " s ickness  

on t h e  leg" .  She asked f o r  money and s a i d  s h e  was 

b a p t i s e d ;  so  h e  " r e l e a s e d  h e r "  and d e s i s t e d  from f u r t h e r  

i n t e r c o u r s e .  There was t h e  one a c t  - h i s  p e n i s  went h a l f  

i n ,  it w m t  i n  e a s i l y .  She s a i d  s h e ' d  no t  r e p o r t .  They 

walked t o g e t h e r  back t o  t h e  road.  She d i d  n o t  " f i g h t "  him. 
He thought  she  was b i g  enough t o  marry. 

I was impressed by t h e  c o l l e c t e d  way t h e  p r o s e c u t r i x  

gave h e r  evidence.  If s h e . i s  13 o r  14  a s  D r .  F a r r e l l  

est$.matecl she  has c o n s i d e r a b l e  b o d i l y  and p e r s o n a l  

m a t u r i t y .  But t h e  uncontrover ted  evidence  i s  t h a t  she  must 
have been v i r g i n a l  a t  t h i s  c o i t i o n .  I was impressed by 
h e r  a s  a  w i t n e s s .  

The accused was no t  impress ive  i n  t h e  w i t n e s s  box. 

But h i s  obvious nervousness i s  e x p l i c a b l e  I c o n s i d e r ,  by 
h i s  age (17 )  t h e  s e r i o u s n e s s  of  t h e  charge  and h i s  
surroundings  i n  t h e  c o u r t ;  and by h i s  unders tand ing  t h a t  

he had done moral  wrong. He was c r o s s  examined a s  t o  t h e  

m o t i v a t i o n  of h i s  q u e s t i o n i n g  w i t n e s s e s  i n  t h e  committal 

proceedings .  I am s a t i s f i e d  t h a t  a  p o s s i b l e  exp lana t ion  of 

h i s  l i n e  of  q u e s t i o n i n g  l i e s  i n  a  b e l i e f  t h a t  what he had 

done was c e r t a i n l y  mora l ly  wrong, and cou ld  i n v o l v e  him i n  
t r o u b l e  w i t h  t h e  Government. 

S h o r t l y  a f t e r  t h e  i n c i d e n t  t h e  p r o s e c u t r i x  spoke t o  

a  Committee s a y i n g ,  whi le  c r y i n g ,  "a boy named P e t e r  came 

and had sex w i t h  me, we go and f i n d  him." She and t h e  

committee looked f o r  him and t h e n  went t o  t h e  p o l i c e .  I n  

h e r  t a l k  w i t h  t h e  committee it does n o t  appear  t h a t  she  

s a i d  d i r e c t l y  t h e  i n t e r c o u r s e  was a g a i n s t  h e r  w i l l .  

About 4.30 i n  t h e  a f t e rnoon ,  t o  t h e  C a d e t - o f f i c e r  

- of p o l i c e  K o r u s ; , s h e  d e s c r i b e d  t h e  i n t e r c o u r s e  and s a i d  she  
was s t r u g g l i n g  and "broke up" f r o m t h e  accused - t h a t  he 'd 

grabbed h e r ,  p u t  h e r  on t h e  ground, and t r i e d  t o  open h e r  
l e g s  and d r e s s ,  She was f e e l i n g  p a i n  d u r i n g  i n t e r c o u r s e .  
She t o l d  t h i s  o f f i c e r  t h a t  t h e  i n c i d e n t  happened after she  

s a t  on t h e  ground ( t h e  p r o s e c u t r i x  den ied  t h i s i n  t h e  box)., 

A t  about  t h i s  t ime I n s p e c t o r  Sanders  a l s o  saw h e r  - 
s h e  looked u p s e t  and a g i t a t e d .  A t  abou t  7  pm he saw h e r  

again ,  s t i l l  v e r y  a g i t a t e d ,  b u t  ca lmer ,  



It would appear  t h a t  o n l y  t h e  s t a t e m e n t  t o  

C/O Korus c o u l d  be- . regarded a s  a  "complaint"  a s  unders tood 

i n  s e x  c a s e s .  No a l l e g a t i o n  of compulson appears  d i r e c t l y  

from t h e  conversa t ion  w i t h  t h e  Committee; b u t  it may be t h a t  

it should  b e  i n f e r r e d  from t h e  c i rcumstances .  

It i s  s t a t e d  i n  Judge C a r t e r ' s  Commentary on t h e  

Queensland code t h a t  "a l though c o r r o b o r a t i o n  i s  no t  

r e q u i r e d  a s  a  m a t t e r  o f  law under  t h e  S e c t i o n  (347) t h e r e  

i s  a  r u l e  of  p r a c t i c e  f a l l l i n g  s h o r t  o f  a  r u l e  o f  law which 
makes such  c o r r o b o r a t i o n  h i g h l y  d e s i r a b l e . "  He p o i n t s  o u t  

t h a t  i n  R. v.  Adams, & Ross,  Mack, J. s t a t e d  "it has  been a  

~ i g i d  r u l e  of p r a c t i c e  i n  Queensland t h a t  c o r r o b o r a t i o n  i s  
n e c e s s a r y  i n  r a p e  cases . "  I n o t e  t h e  r e f e r e n c e  t o  Lawsofi 

v. Lawson. ( 1 ) .  His Honour c o n t i n u e s  t h a t  j u r i e s  must be 

warned o f  t h e  danger  of a c t i n g  on t h e  compla inan t ' s  evidcnce  

U n l e s s c o r r o b o r a t e d .  I n  o t h e r  s t a t e s  of A u s t r a l i a  t h e  

c o u r t s  f o l l o w  a  s i m i l a r r u l e .  It would be a  v e r y  

e x c e p t i o n a l  c a s e  indeed ,  i n  which I should be p repared  t o  

a c t  w i t h o u t  c o r r o b o r a t i o n  of  a  p r o s e c u t r i x ' s  case .  

The Crown s u g g e s t s  t h a t  c o r r o b o r a t i o n  i s  t o  b e  found, 

i n  t h e  menta l  s t a t e  o f  t h e  g i r l  when t a l k i n g  t o  t h e  

Committee and t o  t h e  p o l i c e ,  and i n  t h e  f a c t  o f  and n a t u r e  
o f ,  t h e  e a r l y  compla in t s .  

I do n o t  t h i n k  I could  be s a t i s f i e d  beyond 
r e a s o n a b l e  doubt  t h a t  t h e  men ta l  s t a t e  of  t h e  p r o s e c u t r i x  

a r o s e  n e c e s s a r i l y  from t h e  f a c t  of  r ape .  It i s  e x p l i c a b l e  

i n  te rms of  t h e  p a i n  and d i s s a t i s f a c t i o n  of  a  f i r s t  i n t e r -  

course  and a  f e a r  o f  d i s c o v e r y ,  i f  genuine. It c o u l d  

b e  s imula ted  f o l l o w i n g  upon a  r e q u e s t  f o r  money and a  
r e f u s a l ,  a s  deposed t o  by t h e  accused.  I do n o t  c o n s i d e r  

I could  s a f e l y  r e l y  on it  a s  c o r r o b o r a t i o n .  

A s  t o  t h e  f a c t  of  compla in t ;  it has  f o r  some y e a r s  

been s t a t e d  t h a t  f r e s h  compla in t  (1) i s  n o t  evidence  of  

See  R. v. P o t t e r  Mackenzie ( 2 )  and R. v. Hinton. (3) .  I n  

a  r e c e n t  d e c i s i o n ,  Rey. v. Kilby ( ~ 0 . 2 )  r e p o r t e d  i n  91 W N 
849 - t h e  C o u r t o f  C r i m i n a l  Appeal i n  N.S.W, i n  a  s t r o n g l y  

argued judgment, appear  t o  have r e f u s e d  t o  f o l l o w  e i t h e r  

of t h e s e  p r o p o s i t i o n s .  I n  an a r t i c l e  i n  t h e  Queensland 

( 1 )  1955 A.E.R. (1) 3 4 1  

( 2 )  1959 Q.S.R. a t  384 

( 3 )  1961 Q. R. 1 7  



4. 

Law S o c i e t y ' s  J o u r n a l  f o r  J u l y  1971 S i r  Haary Gibbs of  

t h e  High Cour t  seems t o  sugges t  t h a t  t h e  Cour t  of  Cr iminal  

Appeal of  N.S.W may be c o r r e c t  i n  one r e s p e c t  b u t  n o t  
another .  I r e l y  on my r e c o l l e c t i o n  a s t o  t h e s e  m a t t e r s .  

I have n o t  been r e f e r r e d  by Counsel t o  t h e s e  c a s e s  o r  t h i s  

a r t i c l e  and have n o t  had t h e  advantage of  t h e i r  a s s i s t a n c e  

by submissions on t h e s e  a u t h o r i t i e s .  Accordingly,  be ing 

on c i r c u i t ,  and r e q u i r e d  t o  come t o  a  d e c i s i o n ;  I r e g r e t  

I must do so  w i t h o u t  f u l l  argument be ing  heard  a s  t o  which 

s t ream of  a u t h o r i t y  1 should  fo l low.  I no te  t h a t  i n  

R. v. Eade ( 4 )  t h e  High Cour t  i n  a  sex  c a s e  h e l d  t h a t  a  

c h i l d  of  t e n d e r  y e a r s '  complaint  could n o t  be c o r r o b o r a t i o n  

of  h e r  t e s t imony  w i t h i n  t h e  meaning o f  Sec 418 o f  t h e  N.S.W. 

Crimes Act. 

I n  t h e  absence of  f u l l  argument I f e e l  I should  

f o l l o w  t h a t  l i n e  of  a u t h o r i t y  which appears  t o  have been 

fo l lowed i n  t h i s  Cour t ,  v i z  t h a t  of  t h e  Queensland Supreme 
Cour t ,  i n  t h i s  r e g a r d .  I propose t o  do s o ,  wi thou t  

s u g g e s t i n g  t h a t  my d e c i s i o n  should  be rega rded  a s  a  

p receden t ,  and w i t h  doubt  a s  t o  t h e  c o r r e c t n e s s  of  t h e  

s t ream I fo l low.  

I r u l e  t h e r e f o r e  t h a t  t h e  evidence  of compla in t  

i n  t h i s  m a t t e r  should  n o t  be regarded a s  c o r r o b o r a t i o n  

of  t h e  p r o s e c u t r i x ' s  evidence .  I can s e e  no o t h e r  element 

i n  t h i s  evidence  which could  t o  t h e  p r o p e r  degree  of p r o o f ,  

amount b such c o r r o b o r a t i o n .  I c o n s i d e r  t h e r e f o r e  it 
would be f a r  t o o  dangerous f o r  me t o  c o n v i c t  t h e  accused on 

t h e  evidence  a l o n e  of  t h e  young g i r l .  I a c q u i t  him of  

rape .  

I have g iven  c o n s i d e r a t i o n  t o  whether  t h e  accused 

should a l t e r n a t i v e l y  b e  conv ic ted  of  an  o f f e n c e  under  Sec.  

578, v i z  ' 'un lawful ly  and i n d e c e n t l y  d e a l i n g  w i t h  a  g i r l  

under  t h e  age  o f  1 6  y e a r s "  (assuming t h a t  s e c t i o n  t o  have 

been i n f e r e n t i a l l y  amended by t h e  1971 amendment t o  s e c ~ 2 1 6 ) .  

D r .  F a r r e l l  gave ev idence  i n  h i e  o p i n i o n . t h e  g i r l  
was 1 4  o r  1 5 .  An x r a y  o r  examinat ion  o f  t e e t h ,  would 

seem t o  be n e c e s s a r y  i n  h i s  o p i n i o n  t o  e s t i m a t e  more 

a c c u r a t e l y .  He has  examined v e r y  few Chimbu g i r l s  

o f  e s t a b l i s h e d  age .  He agreed it was p o s s i b l e  she  c.ould 

b e  1 6  y e a r s  of  age .  He was n o t  asked whe the r  she  cou ld  b e  

17.  The g i r l  was v e r y  w e l l  formed and m a t u r e ,  and w h i l e  

aware t h a t  I may d e t e r m i n e  t h e  q u e s t i o n  o f  a g b  upon my Own 

s i g h t  o f  t h e  g i r l ,  u n d e r  Sec.20B of t h e  ~ v i d e n c ;  Ordinance 

( 4 )  (34 C.L.R. 1 5 4 )  



N.G.) 1934, I should  b e  l o a t h  t o  do s o  a g a i n s t  t h i s  accused.  

The g i r l  appeared i n  Cour t  i n  t r a d i t i o n a l  d r e s s .  It 

appears  t o  my eye and mind which a r e  even l e s s  t u t o r e d  

perhaps  t h a n  D r .  F a r r e l l ' s  t h a t  s h e  could  w e l l  be  even 17 .  

I d e c l i n e  t o  c o n v i c t  t h e  accused o f  t h e  a l t e r n a t i v e  charge .  


