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NEW BRITAIN QUARRIES PTY LIMITED
Defandant

The .plaintiff sues for damages arising out of
the alleged negligence of the defendant. The Statement
af Claim alleges that, on 19th March 1970, the plaintiff
was working in premises at Malaguna Road .Rabaul in which
his employers, Engine Repair Services, then carried on
business, These premises were in close proximity to
premises in which a company known as Rabaul Metal
Industries Pty Limited then carried on business, 0On the
day in guestion the defendant company by its servants
and agents ‘were performing certain work on the premises
of Rabaul Metal Industries Pty Limited., 1In the course
of this work the defendant company, by its servants and
agents, so negligently, carelessly and unskilfully used
certain explosives that the plaintiff was thrown te the
ground by a blast resulting in injury to him., It is
asserted that the defendant was negligent in that its

servants or agents:

(1) used explosives in clase proximity to the
premises in which the plaintiff then was;

(2) failed to warn the plaintiff of its
intendsd use of the said explosives
and/or the denger arising from the
use therecf;

(3) failed to take any or any sufficient or
necessary steps to ensure the safety of
the plaintiff.

The Statement of Claim further asserted that the plaintiff
would rely on the fact that an explosion set off by the
defendant's sarvants or agents caused a blast which
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injured the plaintiff was in itself evidence of
negligence on the part of the defendant.

In the Statement of Defence the defendént
admitted that,_bn 19th March 1970, the plaintiff was

_working in premises occdpied by Engine Repair Services

and that these premises adjoined or were in close
proximity to premises then occupied by Rabaul Metal
Industries Pty Limited. It denied the allegations
of neéligence contained in the Statement of Claim.

It emerged clearly fram the evidence and was
not in dispute that, on thes day in guestion, the
defendant company was engaged in work in the driveway
of premises occupied by Rabaul Metal Industries Pty
Limited. Two underground water storage tanks had been
installed under the driveway end it was found necessary
to have manholes lzading into each of these tanks, In
each case a 24! diameter concrete pipe was inserted into
the top of the tank leaving poftimn of the pipe
protruding above ground level. It thus became necessary
to cut off at ground level the protruding portion of
gach pipe. This operation was carried out by the
defendant company under the dirsction of its servant
or agent, Mr. Gartner. It appears that an abortive
effort had prieviously heen made to cut off the unwanted
sections of pipes with a hammer and chisel. It was then
decided to use an explosive substance called "Cordtex',
This, as I understand the evidence, takes the form of a
plastic covered cord which is wrapped around the objesct
to be gut at the place where it is desired that the
fracture occur., The substance is then electrically
detonated causing a fracture of the object at the
required place follewing which the unwanted ssction is

easily removed,

fir, Mullins, the Inspector of Explosives for
the Rabaul area, appointed under the Explosives Ordinance,
was called on behalf of the plaintiff. In the course of
his evidence he stated that the use of the substancs
"Cordtex" for cutting pipes was a normal and common

use of the substance. The detonation of the substance

A
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causes inward pressure to be exerted on the pipe causing a
fracture line., Upon detonation a loud noise is mads = a sharp
crack like that of a rifle fired at closs range.

1t is clear upon the evidence, and 1 find as a fact,
that the expleosive substance was detonated around each of the tuwo
pipes simultansously., 1 also find that at the time of detonat-
ion the plaintiff was about 30ft. away from the pipes. The
pipes were in ths driveyay of the premises pccupied by Rabaul
fletal Industries Pty Limited, Between them and the place where
the plaintiff wze standing was, firstly, = space of about 6ft,
in the driveway of Rabauwl Metal Industries Pty Limited, then a
concrete wall about 4ft, high, then the driveway of the premises
occupied by Engine Repair Services (about 20f%, in width), then
a fibro wall of the building cccupied by that firm. The
plaintiff was working: at a bench abouit 6ft, besyond that fibro
wall,

The plaintiff in his evidence stated that he was working at
a beneh with his back towards the premises of Rabaul #etal
Industries Pty Limited., A customer, Mr, Gayne Benneti, had just
entered the premises and he turned his head to speak teo Bennett,.
Thers was a loud explosion “loud rather thamn violent®, He
immediately fglt a pain in the back. He hung on the bench at
which he had been working and then managed to get to the front
doorway of the premises where he was forced to sit down because
of the pain in his back. Bannett, he said, staggersad backwards,
put his hands behind him and fell doun,

The plaintiff was cross~examined concerning this aspect
of the matter I set out hereunder my note of the guestions and
answers:

. You heard an explosion?

A. Yes.:

Q. You almost instantansously felt pain?

A. Yes, they came together - no difference in time,

8. You feel anything except pain?

A. No, a loud explosion like a lightning strike.

., You feel any force?

A, No, I felt no force,

., What do vou say caused your injury?

A, The loud explosion.
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@, Did the sxplesion frighten you?

A, I didn't have time to be Ffrightensd,

B. DBid you jump or start?

A. T don't know - I felt a pain in the back, I can't
say I felt a push or anything like that,

Q, It is untrue to say you were flung to the ground
by the explosion?

A, VYaos,

In his re=sxamination the following appears:

Q. VYou said you de not rtecall being shocked by the
axplosion?

A. All I can remember is the explosion and pain at the
same time — I could have jumped but I have no
recollsection of it, ‘

As stated earlier this is a claim in negligence, the
negligence aileged being that ths defendant company caused
explosives to be used in close proximity to the premises in which
the plaintiff wes working without warning the plaintiff of the
intended use of explosives or the danger arising from thes use
thereocf and in failing to take care to ensure the safety of the
plaintiff,

Upan undisputed svidence before me the explosive sub-
stance used was not dangerous in the ssnse that other explosives
might often be., It cannot be detonated accidently but only by
deliberate act., To a person in the position of the plaintiff
standing someg thirty feet away with a concrete wall and the fibro
wall of the building in which he was working placed between the
place where he was standing and the point of the explosion there
was no foreseeable danger arising from blast force or flying
debris, The only likely effect upan him of the explosion was from
the loud crack which followed it,

it seems to me as a matter of common human experisence
that the effect upon a person of a loud sharp noise would usually
depend (as was stated by thHe witness flullins) upon whether it was

unexpected or anticipaﬁed.
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There is a direct conflict in the esvidence as to
whether the plaintiff had any pricr notice of the intended use
of the explosive. According to the plaintiff he had nc prior
notica, However, according to Gartner he had, Gartner said
that a short time before preparing the charge he went into the
premiges in which the plaintiff was werking and said to the
plaintiff, "I am going to cut those two concrete pipes in the
R.M.IL, driveway with cordtex, It will make a fair amount of
noise" to .which the plaintiff replied, "That will be all right."
Gartner alsc said that he informed one Briggs, who was working
in the premises of Rabaul Metal Industries Pty Limited, of his
intention to use the explosive., Briggs, who was called on
bahalf of the plaintiff, agreed that he had been so informod,

Gartner also stated that a short tims after the
explosion he was told something by Briggs as a result of which
he went to the daorway of the premises occupied by Engine Repair
Services and saw the plaintiff sitting in the doorway. He said
to the plaintiff, "Wlhat happened John?" The plaintiff replied,
"I heard someone call me - I turned my body and jumped when the
explosion went off and I have hurt my back®, Gartner said,

"You knew we were going ta fire that shotM™, The plaintiff
replied, "Yes, I have been wstching yvou - it is not your fault

it happened." This conversation, said hy Gartmer to have taken
place betwesn the plaintiff and himself, was put to the plainiiff
in cross-examination., The plaintiff did not specifically deny
that it had taken place but said ke did not belisve that it had

and had no recollection of it.

After a close consideration of the esvidsnce 1 havs
reached ths conclusion that the plaintiff was aware that the
explesion was imminent., I prefer the evidsnce of Gartner when
he said that he informed the plaintiff of his intention to use
the explosive substance, I am-also disposad to accept Gartner's
evidence concerning the conversation between himself and the
plaintiff vaery shortly after the explosian,

There are ssveral matters which I think are rolevant
to the gquestion of the credit to be attached to the plaintiff's

evidence,
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There is the evidence concerning the incident itself,
The Statement of Claim (which, I must assume, was prepared on
the instructions of the plaintiff) asserts that the plaintiff
was "thrown down" by the blast, In his evidence before me he
stated that this was net so and thet hes felt no force applied
to him.

The plaintiff alsa dated in his evidence that Benpett,
who had just entered the premises, was pushed over backuwards by
the force of the explosion, Bennett, who was called as a withess
for thg plaintiff, stated that he was outside the premises when
tho exﬁlosion occurred and was not pushed over by the force of
the explosion, He described is as "only an air-bang - nothing
solid behind ith,

Seversl medical reports were tendersd on behalf of the
plaintiff without objection on the part of the defendant,
Dr, Nommensen, a specialist surgecn attached to the Deparﬁment
of Public Health in Rabaul, in his report sated, "Mr, Williams
claims he was flung to the ground by an explosiont, The plaintiff
in crossgs—gxamination denied that he had said this to Dr, Nommensen.
Dr, Burtoh-Bradley, a specialist psychiatrist.;, in his repant
stated, "He (the pléintiff) says that there was an expliosion next
door and that he felt as though he had been ‘kicked in the back
and as though someone had torn me apart'", The statements
attributed to the plaintiff in the medical reports tendersd as
part of his case are plainly at variasnce with his evidence

concetning the incident itself.

The plaintiff assebts that he has & constant pain'in the
lower back which is exacerbated by bending of lifting end that by
reason of this he has heen unable to follow his previous employment
as a mechanic, He says that he is now unable toc effect repairs
to his car as he previously did as this involves bending his
back. In his cross—examination on this aspect of the matter the
following guestions and answers appear!

@, qu long is it since you tried te work an your car?

A. At Christmas time,

4. You might be able to do some now?

A. No, GOnly three weeks ago I tried to do some work
in the engineering shop of Rabaul Welding.
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The clear inference to be drawn from this answer is,
I think, that an unsuccessful attempt was made to do some work

in the engineering workshop,

A Mr, Robert Petersen gave evidence for the defendant.
He stated that approximately one month before he had seen the
plaintiff at the workshop of Rabaul Welding Company. He saw
the plaintiff working on a boat trailer, The work consisted of
the cutting off of a jocksy wheel with an oxy cutter and the
welding on of a new wheel, The work involved "getting down low
as the centre line of the trailer is about 18" high" and took
an "hour or so', After completion aof the work the plaintiff
pushed the loaded trailer Lo a nearby vehicle steering it with
the jockey whesl. He was assisted in the pushing by the witness
and another man., Peterssen also statod that on another occasion
at about the same time he saw the plaintiff at the same workshop
doing some work on a lathe. He remcved a chuck from the lathe.
The chuck with pulleys weighs about 70 lbs. The plaintiff,
unaided, carried this and placed it on a bench about 1 f%. high
some 6-10 ft, away, He then lifted a smaller chuck weighing
about 18 lbs From the top of a cupboarnd abcut 10 ft. from the
lathe and carried it to the lathe. After fitting it to the lathe
he then worked the lathe for % to % hour, Petersen said that he
had first heard of this action two days before giving evidence.
He appeared to me to be an impartial obsesrver and I have no
reason to doubt his veracity,

The plainti?F in the courss of his svidence stated that
he had, for many years, been active in the sport aof sailing.
Since the incident of the explosioh however this activity had been
confined to non-strenuous and non-competitive sailing with his
wife in Rabaul Harbour. In cross—examinaticn he agreed that
he had taken part as a crew membher in the recent Rabaul to

Kavieng ocean yacht race.

Another feature of this mattser arises from the medical
svidence, No oral evidence was given by a medical witness, Several
medical reports were tendersd on behalf of the plaintiff without
objection, Dr. Nommensen, a specialist surgeon, obviously had
some difficulty in determining ths nature and extent of any
physical harm that the plaintiff may have suffered resulting
from the explosion, The plsintiff had a previous back injury
arising from a motor vehicle accident in 1964, An x~-ray of the
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plaintiff's lower back revealed the old injury sustalned in 1964
but no significanpt changes from that time. Dr, Nommensen
exprassed the view that he had 1ittle douﬁt that the plaintiff
has a degree of chronic low back pain which was probably worse
than at ths time of any earlisr examination made following the
1964 accident and which appeared to date from the incident in
March 1970, Howsver he added that he was far from clear concern-
ing the latter incident and stated that he would be able to
gxpress an opinion if he had a2 reportfrom a psychiatrist concerning
the plaintiff's mental condition., He thought the question of
compansation neurosis existed, The final paragraph of Dr.

Nommensen's report is as follows:

"Furthermore, some information regarding the nature

of the physical aspsct of the injury, such as an

opinion regarding the force of the explosion as it

was likely To affect the patient, would help m= in.

decicding whether his symptoms aTe consistent or not,

You will appreciate that the assessment of back pains

in the abssence of x~ray changes and clear-cut

physical signs is difficult.¥
Dr., Nommensen's report is dated 26th April 1972 approximately
two months prior to this trial. Apparently he was not furnishad
with the psychiatrist's report nor the further information
requested by him in the final paragraph of his report. In any
avent there is no evidence of any conecluded opinion by him. The
specialist psychiatrist in his report stated that he was unable
to find any svidence of serious mental discrder and that it was
reasconable to conclude that the plaintiff "suffers from & psycho-
neurosis dating from the episode of the explosion and that these
symptoms wsuld disappear cr be reduced in intensity should he
receive material compensation,?

I have gained the strong impression that the plainbiff
is @ man who has becoms obsessed with this claim and is disposad
to acknowledge only those things which he regards as being in his
favour. In saying this I do not wish it to be necessarily implied
that I think he is deliberately asserting false claims as it may very
well bg that he has over a periocd of time talked himself into a
helief concerning a numbkar of fTeaturss of the matter. Whilst
this mey not be upusual in cases of this kind it nevertheless

segems to me to bs relevant in considering questions of craedit,
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The matters to which I have raferrzed in the prééeding
paragraphs cause me tc have some serious doubts conce:ﬁihg the
reliance to be placed upon the evidence of the plaintiff,
particularly where it is in direct conflict with the evidence
of the defence witness Gartner. Gartner, upon the svidence, has
& stake in the outcome of these proceedings, However, I have
carsfully considered his gvidence and no rsascn appears io me why
I should reject his evidence in favour of thal of the plaintiff,

It seems to me that the fForeseeable danger which might
have arisen from the detonation of the sxplosive substance was
that, if unexpected, it might startle someons in close proximity
and thereby cause some injury, The plaintiff was somg 30 fest
away with a concrete wall betwsen himself and the seabt of the
explosion., I am not satisifed that the explosion was unexpected
so far as the plaintiff was concerned; on the contrazy I accept
Gartner's evidence to the effect that he warned the plaintiff of
his intentians and that the plaintiff watched the preparation of
the charges, In these circumstances 1 am not satisfied, upon
the evidence, that the plaintiff has established any breach of a
duty of care to the plaintiff on ths part of the defendant,

It was said on behalf of the plaintiff thal there was a
breach of a duty of care on the part of the dsfendant in thalt ths
plaintiff was not advisad to leave the building in which he was
working, Tthis aross from some evidence given by the witness
Mullins to the effect that he would have suggested that the plaintiff
leave the building and go intc the open air, This, he thought, may
have had the effect of reducing ths sound levsl by elininating sonme
reverberations from the walls of the building in which the plaintiff
was warking, This was put forward as an opinion by Mullims,
flullins was shown to have had some experience in the use of
gxplosives. However, I have considerable doubt whether the
gusstion of wvariation in the level of sound is one upon which
Mullins has any special qualifications to express an opinion.
Mullins also said that the existence of the concrete wall bstween
the pipes and the place where the plaintiff was standing would
have had a dampening effect on the sound., If the plaintiff had
moved outside the building he may have lost the benefit of any
reduction in sound caused by the wall. Bonnstt who was outsidse
the building in which the plaintiff wes working described the
sound as 2 "lpud bang" like a rifle shot fired in clese proximity
and that it caused his ears to ring. It appears from his svidence
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that the sound level outside the building was guite high, It
should also be mentioned that Mullins when first asked what

might be considered the prudent practice before detenating the
substance stated that it was sufficient to warn all peopls

within a radius of 100 yards, by word of mouth, of the intention
toc explods, I am not satisfied that thers was any breach of duty
on the part of the defendant in failing to advise the plaintiff
to stand in the open air rather than tc allow him to remain in
the building, In my view the only foreseeable risk lay  in

catoching someons by surprise,

Reliance is also placed by the plaintiff on the so-
called doctrine of "res ipsa loguitur™. The Statement of Claim
assarts that Wthe plaintiff will rely on the fact that an
explosion set off by the defendant, its servanis or agents,
caused a blast which injured the plaintiff as heing in itself
sufficient evidence of negligence on the part of the defendant.!
Howsver, in this case all the facts surrounding the incident
have been canvassed in svidence. It has been said on many
occasions that ance the cause of an accident has been sstablished
and the relevant circumstances proved there is no further room
for the operation of the sp-called doctrine, As was said in the
majority judgmsnt of the High Court of Australia in Mummery v.
Irvings Pty, Ltd, (1):-

"It would be a tedious task to attempt to traverse
the whole field of cases in which the statement has
been relied upon but consideration of the wide field
of authority leaves no room for doubt that, once the
cause of an accident has been established and the
relevant circumstances proved, thers is no further
room for the operaticn of the principle., As Lord
Porter said in Bagrkway v. South Wales Transport Lo,
Ltd.{1950) 1 All E.R.3%92; (1950) A.C.185; (1950) UW,N,
95): 'The doctrine is dependent on the absence of
explanation, and, although it is the duty of the

dafendants, if thay desire ta protect themselves,
to give an adequate explanation of the cause of the
accident, yet, if the facts are sufficiently knoun,
the guestion ceases to be one where the facts speak
for themsslves, and the solution is to be found by
determining whether, on the facts as established,
negligence is to be inferrsd or not!'®,

{1) (1956-1957) 96 C.L.R, 99 at p.115 .
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There is, in my view, no room for the operation of
the dectrine in the circumstances of this case,

In my view the plaintiff bhas failed to establish
negligence on the part of the defendant and there must
accurdingly be judoment for the defendant with costs,

Soligitor for the Plaintiff: P.G, LeFevre,fsqg,

Splicitor for the Defendant: | +N+ Warner Shand, Esq.




