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D e f e n d a n t  

T h e . p l a i n t i f f  s u e s  f o r  d a m a g e s  a r i s i n g  o u t  o f  

t h e  a l l e g e d  n e g l i g e n c e  o f  t h e  d e f e n d a n t .  T h e  S t a t e m e n t  

o f  Claim a l l e g e s  t h a t ,  o n  1 9 t h  March  1970, t h e  p l a i n t i f f  

was w o r k i n g  i n  p r e m i s e s  a t  M a l a g u n a  R o a d R a b a u l  i n  w h i c h  

h i s  e m p l o y e r s ,  E n g i n e  R e p a i r  S e r v i c e s ,  t h e n  c a r r i e d  o n  

b u s i n e s s .  T h e s e  p r e m i s e s  were i n  c l o s e  p r o x i m i t y  t o  

p r e m i s e s  i n  wh ich  a  company known a s  R a b a u l  Metal 

I n d u s t r i e s  P t y  L i m i t e d  t h e n  c a r r i e d  o n  b u s i n e s s .  On t h e  

d a y  i n  q u e s t i o n  t h e  d e f e n d a n t  company by i t s  s e r v a n t s  

a n d  a g e n t s  ,were p e r f o r m i n g  c e r t a i n  work  o n ' t h e  p r e m i s e s  

o f  Rabawl  M e t a l  I n d u s t r i e s  P t y  L i m i t e d .  I n  t h e  c o u r s e  

o f  t h i s  work  t h e  d e f e n d a n t  company ,  by i t s  s e r v a n t s  a n d  

a g e n t s ,  s o  n e g l i g e n t l y ,  c a r e l e s s l y  a n d  u n s k i l f u l l y  u s e d  

c e r t a i n  e x p l o s i v e s  t h a t  t h e  p l a i n t i f f  was t h r o w n  t o  t h e  

g r o u n d  by a b l a s t  r e s u l t i n g  i n  i n j u r y  t o  him.  I t  i s  

a s s e r t e d  t h a t  t h e  d e f e n d a n t  was  n e g l i g e n t  i n  t h a t  i t s  

s e r v a n t s  o r  a g e n t s :  

( 1 )  u s e d  e x p l o s i v e s  i n  c l o s e  p r o x i m i t y  t o  t h e  

p r e m i s e s  i n  w h i c h  t h e  p l a i n t i ' f f  t h e n  was; 

( 2 )  f a i l e d  t o  w a r n  t h e  p l a i n t i f f  o f  i t s  

i n t e n d e d  u s e  o f  t h e  s a i d  e x p l o s i v e s  

a n d / o r  t h e  d a n g e r  a r i s i n g  f r o m  t h e  

u s e  t h e r e o f ;  

( 3 )  f a i l e d  t o  t a k e  a n y  o r  a n y  s u f f i c i e n t  o r  

n e c e s s a r y  s t e p s  t o  e n s u r e  t h e  s a f e t y  o f  

t h e  p l a i n t i f f .  

The  s t a t e m e n t  o f  Claim f u r t h e r  a s s e r t e d  t h a t  t h e  p l a i n t i f f  

wou ld  r e l y  o n  t h e  f a c t  t h a t  a n  e x p l o s i o n  s e t  o f f  by t h e  

d e f e n d a n t ' s  s e r v a n t s  o r  a g e n t s  c a u s e d  a b l a s t  w h i c h  



1 9 7 2  - i n j u r e d  t h e  p l a i n t i f f  was i n  i t s e l f  e v i d e n c e  o f  

J o h n  n e g l i g e n c e  on t h e  p a r t  o f  t h e  d e f e n d a n t .  

Ulilliams 
v. 

New B r i t a i n  I n  t h e  S t a t e m e n t  o f  D e f e n c e  t h e  d e f e n d a n t  

Q u a r r i e s  a d m i t t e d  t h a t .  on 1 9 t h  March 1 9 7 0 .  t h e  a l a i n t i f f  was 
P/L. w o r k i n g  i n  p r e m i s e s  o c c u p i e d  by E n g i n e  R e p a i r  S e r v i c e s  

a n d  t h a t  t h e s e  p r e m i s e s  a d j o ~ n e d  o r  w e r e  i n  c l o s e  

p r o x i m i t y  t o  p r e m i s e s  t h e n  o c c u p i e d  by R a b a u l  M e t a l  T ". 
I n d u s t r i e s  P t y  L i m i t e d .  I t  d e n i e d  t h e  a l l e g a t i o n s  

o f  n e & l i g e n c e  c o n t a i n e d  i n  t h e  S t a t e m e n t  o f  C l a i m .  

I t  e m e r g e d  c l e a r l y  f r o m  t h e  e v i d e n c e  a n d  u a s  

n o t  i n  d i s p u t e  t h a t ,  on  t h e  day i n  q u e s t i o n ,  t h e  

d e f e n d a n t  company was e n g a g e d  i n  work i n  t h e  d r i v e w a y  

o f  p r e m i s e s  o c c u p i e d  by R a b a u l  Metal Industries P t y  

L i m i t e d .  Two u n d e r g r o u n d  w a t e r  s t o r a g e  t a n k s  h a d  b e e n  

i n s t a l l e d  u n d e r  t h e  d r i v e w a y  a n d  i t  was f o u n d  n e c e s s a r y  

t o  h a v e  m a n h o l e s  l e a d i n g  i n t o  e a c h  o f  t h e s e  t a n k s .  I n  

e a c h  c a s e  a  2 4 '  d i a m e t e r  c o n c r e t e  p i p e  was i n s e r t e d  i n t o  

t h e  t o p  o f  t h e  t a n k  l e a v i n g  p o r t i o n  o f  t h e  p i p e  

p r o t r u d i n g  a b o v e  g r o u n d  l e v e l .  I t  t h u s  became n e c e s s a r y  

t o  c u t  o f f  a t  g r o u n d  l e v e l  t h e  p r o t r u d i n g  p o r t i o n  o f  

e a c h  p i p e .  T h i s  o p e r a t i o n  was c a r r i e d  o u t  by t h e  

d e f e n d a n t  company u n d e r  t h e  d i r e c t i o n  o f  i t s  s e r v a n t  

o r  a g e n t ,  Mr. G a r t n e r .  I t  a p p e a r s  t h a t  a n  a b o r t i v e  

e f f o r t  h a d  p r e v i o u s l y  b e e n  made t o  c u t  o f f  t h e  u n w a n t e d  

s e c t i o n s  o f  p i p e  w i t h  a hammer a n d  c h i s e l .  I t  was t h e n  

d e c i d e d  t o  u s e  an e x p l o s i v e  s u b s t a n c e  c a l l e d  " C o r d t e x " .  

T h i s ,  a s  I u n d e r s t a n d  t h e  e v i d e n c e ,  t a k e s  t h e  f o r m  of a 

p l a s t i c  c o v e r e d  c o r d  wh ich  i s  wrapped  a r o u n d  t h e  o b j e c t  

t o  b e  c u t  a t  t h e  p l a c e  w h e r e  i t  i s  d e s i r e d  t h a t  t h e  

f r a c t u r e  o c c u r .  The  s u b s t a n c e  i s  t h e n  e l e c t r i c a l l y  

d e t o n a t e d  c a u s i n g  a f r a c t u r e  of  t h e  o b j e c t  a t  t h e  

r e q u i r e d  p l a c e  f o l l o w i n g  w h i c h  t h e  u n w a n t e d  s e c t i o n  i s  

e a s i l y  r emoved .  

Mr. M u l l i n s ,  t h e  I n s p e c t o r  o f  E x p l o s i v e s  f o r  

t h e  R a b a u l  a r e a ,  a p p o i n t e d  u n d e r  t h e  E x p l o s i u e s  O r d i n a n c e ,  

was c a l l e d  on  b e h a l f  o f  t h e  p l a i n t i f f .  I n  t h e  c o u r s e  o f  

h i s  e v i d e n c e  h e  s t a t e d  t h a t  t h e  u s e  gf  t h e  s u b s t a n c e  

" C o r d t e x "  f o r  c u t t i n g  p i p e s  was a n o r m a l  a n d  common 

u s e  o f  t h e  s u b s t a n c e .  The d e t o n a t i o n  o f  t h e  s u b s t a n c e  



3. 

c a u s e s  i n w a r d  p r e s s u r e  t o  b e  e x e r t e d  on t h e  p i p e  c a u s i n g  a 

f r a c t u r e  l i n e .  Upon d e t o n a t i o n  a l o u d  n o i s e  i s  made  - a s h a r p  

c r a c k  l i k e  t h a t  o f  a r i f l e  f i r e d  a t  c l o s e  r a n g e .  

I t  i s  c l e a r  upon t h e  e v i d e n c e ,  a n d  I f i n d  a s  a f a c t ,  

t h a t  t h e  e x p l o s i v e  s u b s t a n c e  was d e t o n a t e d  a r o u n d  e a c h  of. t h e  two 

p i p e s  s i m u l t a n e o u s l y .  I a l s o  f i n d  t h a t  a t  t h e  t ime o f  d e t o n a t -  

i o n  t h e  p l a i n t i f f  was a b o u t  3 0 f t .  away f r o m  t h e  p i p e s .  T h e  

p i p e s  were i n  t h e  d r i v e y a y  o f  t h e  p r e m i s e s  o c c u p i e d  by R a b a u l  

M e t a l  I n d u s t r i e s  P t y  L i m i t e d .  B e t w e e n  t hem a n d  t h e  p l a c e  w h e r e  

t h e  p l a i n t i f f  was s t a n d i n g  was, f i r s t l y ,  a s p a c e  o f  a b o u t  6 f t .  

i n  t h e  d r i v e w a y  o f  R a b a u l  Metal I n d u s t r i e s  P t y  L i m i t e d ,  t h e n  a 

c o n c r e t e  wall a b o u t  4 f t .  h i g h ,  t h e n  t h e  d r i v e w a y  o f  t h e  p r e m i s e s  

o c c u p i e d  by E n g i n e  R e p a i r  S e r v i c e s  ( a b o u t  2 0 f t .  i n  w i d t h ) ,  t h e n  

a f i b r o  wal l  o f  t h e  b u i l d i n g  o c c u p i e d  by t h a t  f i r m .  T h e  

p l a i n t i f f  was w o r k i n g :  a t  a b e n c h  a b o u t  6 f t .  b e y o n d t h a t  f i b r o  

w a l l .  

T h e  p l a i n t i f f  i n  h i s  e v i d e n c e  s t a t e d  t h a t  h e  was w o r k i n g  a t  

a b e n e h  w i t h  h i s  b a c k  t o w a r d s  t h e  p r e m i s e s  o f  R a b a u l  Metal 

I n d u s t r i e s  P t y  L i m i t e d .  A c u s t o m e r ,  Mr. Gayne  B e n n e t t ,  had '  just  

e n t e r e d  t h e  p r e m i s e s  a n d  h e  t u r n e d  h i s  h e a d  t o  s p e a k  t o  B e n n e t t .  

T h e r e  was  a l o u d  e x p l o s i o n  " l o u d  r a t h e r  t h a n  v i o l e n t " .  He 

i m m e d i a t e l y  f e l t  a p a i n  i n  t h e  b a c k .  He hung  o n  t h e  b e n c h  a t  

w h i c h  h e  h a d  b e e n  w o r k i n g  a n d  t h e n  managed  t o  g e t  t o  t h e  f r o n t  

doo rway  o f  t h e  p r e m i s e s  w h e r e  h e  was f o r c e d  t o  s i t  down b e c a u s e  

o f  t h e  p a i n  i n  h i s  b a c k .  B e n n e t t ,  h e  s a i d ,  s t a g g e r e d  b a c k w a r d s ,  

p u t  h i s  h a n d s  b e h i n d  h im a n d  f e l l  down. 

T h e  p l a i n t i f f  was c r o s s - e x a m i n e d  c o n c e r n i n g  t h i s  a s p e c t  

o f  t h e  matter I s e t  o u t  h e r e u n d e r  my n o t e  o f  t h e  q u e s t i o n s  a n d  

a n s w e r s :  

4. 
A. 

4. 
A. 

4. 
A. 

4, 
A .  

4. 
A. 

You h e a r d  a n  e x p l o s i o n ?  

Yes. 

You a l m o s t  i n s t a n t a n e o u s l y  f e l t  p a i n ?  

Y e s , . t h e y  came t o g e t h e r  - n o  d i f f e r e n c e  i n  time. 

You F e e l  a n y t h i n g  e x c e p t  p a i n ?  

No, a l o u d  e x p l o s i o n  l i k e  a l i g h t n i n g  s t r i k e .  

You f e e l  a n y  f o r c e ?  

No, I f e l t  n o  f o r c e .  

What do you  s a y  c a u s e d  y o u r  i n j u r y ?  

The  l o u d  e x p l o s i o n .  



4. Did  t h e  e x p l o s i o n  f r i g h t e n  you? 

A .  I d i d n ' t  h a v e  t i m e  t o  b e  f r i g h t e n e d .  

4. Did  you jump o r  s t a r t ?  

A .  I d o n ' t  know - I f e l t  a p a i n  i n  t h e  b a o k .  I c a n ' t  

s a y  I f e l t  a p u s h  o r  a n y t h i n g  l i k e  t h a t .  

4. I t  i s  u n t r u e  t o  s a y  you w e r e  f l u n g  t o  t h e  g r o u n d  

by t h e  e x p l o s i o n ?  

A .  Yes. 

I n  h i s  r e - e x a m i n a t i o n  t h e  f o l l o w i n g  a p p e a r s :  

4. You s a i d  you do  n o t  r e c a l l  b e i n g  s h o c k e d  by t h e  

e x p l o s i o n ?  

A .  A l l  I c a n  remember  i s  t h e  e x p l o s i o n  a n d  p a i n  a t  t h e  

same t i m e  - I c o u l d  h a v e  jumped b u t  I h a v e  n o  

r e c o l l e c t i o n  o f  i t .  

A s  s t a t e d  e a r l i e r  t h i s  i s  a  c l a i m  i n  n e g l i g e n c e ,  t h o  

n e g l i g e n c e  a l l e g e d  b e i n g  t h a t  t h e  d e f e n d a n t  company c a u s e d  

e x p l o s i v e s  t o  b e  u s e d  i n  c l o s e  p r o x i m i t y  t o  t h e  p r e m i s e s  i n  wh ich  

t h e  p l a i n t i f f  was w o r k i n g  w i t h o u t  w a r n i n g  t h e  p l a i n t i f f  o f  t h e  

i n t e n d e d  u s e  o f  e x p l o s i v e s  o r  t h e  d a n g e r  a r i s i n g  f r o m  t h e  u s o  

t h e r e o f  a n d  i n  f a i l i n g  t o  t a k e  c a r e  t o  e n s u r e  t h e  s a f e t y  o f  t h e  

p l a i n t i f f .  

Upon u n d i s p u t e d  e v i d e n c e  b e f a r e  me t h e  e x p l o s i v e  sub -  

s t a n c e  u s e d  was n o t  d a n g e r o u s  i n  t h e  s e n s e  t h a t  o t h e r  e x p l o s i v e s  

m i g h t  o f t e n  be .  It c a n n o t  b e  d e t o n a t e d  a c c i d e n t l y  b u t  o n i y  by 

d e l i b e r a t e  a c t .  To a p e r s o n  i n  t h e  p o s i t i o n  o f  t h e  p l a i n t i f f  

s t a n d i n g  some t h i r t y  f e e t  away w i t h  a  c o n c r e t e  w a l l  a n d  t h e  f i b r o  

wall  o f  t h e  b u i l d i n g  i n  wh ich  h e  was w o r k i n g  p l a c e d  b e t w e e n  t h e  

p l a c e  w h e r e  h e  was s t a n d i n g  a n d  t h e  p o i n t  o f  t h e  e x p l o s i o n  t h o r e  

was no f o r e s e e a b l e  d a n g e r  a r i s i n g  f r o m  b l a s t  f o r c e  o r  f l y i n g  

d e b r i s .  T h e  o n l y  l i k e l y  e f f e c t  upon him o f  t h e  e x p l o s i o n  was f r o m  

t h e  l o u d  c r a c k  w h i c h  f o l l o w e d  i t .  

I t  s e e m s  t o  me as a  m a t t e r  o f  common human e x p e r i e n c e  

t h a t  t h e  e f f e c t  upon a p e r s o n  o f  a l o u d  s h a r p  n o i s e  would  u s u a l l y  

d e p e n d  ( a s  was s t a t e d  by t h e  w i t n e s s  M u l l l n s )  upoh w h e t h e r  i t  was 

u n e x p e c t e d  o r  a n t i c i p a t e d .  



T h e r e  i s  a d i r e c t  c o n f l i c t  i n  t h e  e v i d e n c e  a s  t o  

w h e t h e r  t h e  p l a i n t i f f  h a d  any p r i o r  n o t i c e  o f  t h e  i n t e n d e d  u s e  

o f  t h e  e x p l o s i v e .  A c c o r d i n g  t o  t h e  p l a i n t i f f  h e  h a d  no  p r i o r  

n o t i c e .  However,  a c c o r d i n g  t o  G a r t n e r  h e  had .  G a r t n e r  s a i d  

t h a t  a s h o r t  t i m e  b e f o r e  p r e p a r i n g  t h e  c h a r g e  h e  wen t  i n t o  t h e  

p r e m i s e s  i n  which  t h e  p l a i n t i f f  was w o r k i n g  a n d  s a i d  t o  t h e  

p l a i n t i f f ,  " I  am g o i n g  t o  c u t  t h o s e  two c o n c r e t e  p i p e s  i n  t h e  

R.M.'. d r i v e w a y  w i t h  c o r d t e x .  I t  w i l l  make a f a i r  amount  o f  

n o i s e "  t o w h i c h  t h e  p l a i n t i f f  r e p l i e d ,  " T h a t  w i l l  b e  a l l  r i g h t . "  

G a r t n e r  a l s o  s a i d  t h a t  h e  i n f o r m e d  o n e  B r i g g s ,  who was w o r k i n g  

i n  t h e  p r e m i s e s  o f  ~ a b h u l  M e t a l  I n d u s t r i e s  P t y  L i m i t e d ,  o f  h i s  

i n t e n t i o n  t o  u s e  t h e  e x p l o s i v e ,  B r i g g s ,  u h s  was c a l l e d  on 

b e h a l f  o f  t h e  p l a i n t i f f ,  a g r e e d  t h a t  h e  h a d  b e e n  s o  i n f o r m e d ,  

G a r t n e r  a l s o  s t a t e d  :ha t  a  s h o r t  t i m e  a f t e r  t h e  

e x p l o s i o n  h e  was t o l d  s o m e t h i n g  b y  B r i g g s  a s  a  r e s u l t  o f  w h i c h  

h e  w e n t  t o  t h e  doorway o f  t h e  p r e m i s e s  o c c u p i e d  by E n g i n e  R e p a i r  

S e r v i c e s  a n d  saw t h e  p l a i n t i f r  s i t t i n g  i n  t h e  d o o r u a y .  He s a i d  

t o  t h e  p l a i n t i f f ,  " ! J lha t . happaned  John?"  The  p l a i n t i f f  r e p l i e d ,  

"I  h e a r d  someone c a l l  me - I t u r n e d  my body a n d  jumped when t h e  

e x p l o s i o n  w e n t  o f f  a n d  I h a v e  h u r t  my back" .  G a r t n e r  s a i d ,  

"You knew we were  g o i n g  to f i r e  t h a t  s h o t " .  The  p l a i n t i f f  

r e p l i e d ,  "Yes, I h a v e  b e e n  w e t c h i l g  you - i t  i s  n o t  y o u r  f a u l t  

i t  happened . "  T h i s  c o n v e r s a t i s n ,  s a i d  by G a r t n e r  t o  h a v e  t a k e n  

p l a c e  b e t w e e n  t h e  p l a i n t i f f  a n d  h i m s e l f ,  was p u t  t o  t h e  p l a i n t i f f  

i n  c r o s s - e x a m i n a t i o n .  The  p l a i n t i f f  d i d  n o t  s p e c i f i c a l l y  deny  

t h a t  i t  h a d  t a k e n  p l a c e  b u t  s a i d  h e  d i d  n o t  b e l i e v e  t h a t  i t  h a d  

a n d  h a d  no r e c o l l e c t i o n  of i t .  

A f t e r  a c l o s e  c o n s i d e r a t i o n  o f  t h e  e v i d e n c e  I h a v e  

r e a c h e d  t h e  c o n c l u s i o n  t h a t  t h e  p l a i n t i f f  was  a w a r e  t h a t  t h o  

e x p l o s i o n  was i m m i n e n t ,  I p r e f e r  t h e  e v i d e n c e  o f  G a r t n e r  when 

h e  s a i d  t h a t  h e  i n f o r m e d  t h e  p l a i n t i f f  o f  h i s  i n t e n t i o n  t o  u s e  

t h e  e x p l o s i v e  s u b s t a n c e .  I a m , a l s o  d i s p o s e d  t o  a c c e p t  G a r t n e r ' s  

e v i d e n c e  c o n c e r n i n g  t h e  c o n v e r s a t i o n  b e t w e e n  h i m s e l f  a n d  t h e  

p l a i n t i f f  v e r y  s h o r t l y  a f t e r  t h e  e x p l o s i o n ,  

T h e r e  a r e  s e v e r a l  m a t t e r s  w h i c h  I t h i n k  a r e  r e l e v a n t  

t o  t h e  q u e s t i o n  o f  t h e  c r e d i t  t o  b e  a t t a c h e d  t o  t h e  p l a i n t i f f ' s  

e v i d e n c e .  



T h e r e  i s  t h e  e v i d e n c e  c o n c e r n i n g  t h e  i n c i d e n t  i t s e l f  

The  S t a t e m e n t  o f  C l a i m  ( w h i c h ,  I m u s t  a s s u m e ,  was p r e p a r e d  on  

t h e  i n s t r u c t i o n s  o f  t h e  p l a i n t i f f )  a s s e r t s  t h a t  t h e  p l a i n t i f f  

was " t h r o w n  downu by t h e  b l a s t .  I n  h i s  e v i d e n c e  b e f o r e  me h e  

s t a t e d  t h a t  t h i s  was n o t  s o  a n d  t h a t  h e  f e l t  no  f o r c e  a p p l i e d  

t o  him. 

T h e  p l a i n t i f f  a l s o  $ 5 t e d  i n  h i s  e v i d e n c e  t h a t  B e n n e t t ,  

who h a d  j u s t  e n t e r e d  t h e  p r e m i s e s ,  was p u s h e d  o v e r  b a c k w a r d s  by 

t h e  f o r c e  o f  t h e  e x p l o s i o n ,  B e n n e t t ,  who was c a l l e d  as  a w i t n e s s  

f o r  t h e  p l a i n t i f f ,  s t a t e d  t h a t  h e  was o u t s i d e  t h e  p r e m i s e s  when 

t h c  e x p i o s i c n  o c c u r r e d  a n d  was n o t  p u s h e d  o v e r  by t h e  f o r c e  oT 

t h e  e x p l o s i o n .  He d e s c r i b e d  i s  as " o n l y  a n  a i r - b a n g  - n o t h i n g  

s o l i d  b e h l n d  it". 

S e v e r a l  m e d i c a l  r e p o r t s  w e r e  t e n d e r e d  on  b e h a l f  o f  t h e  

p l a i n t i f f  w i t h o u t  o b j e c t i o n  on  t h e  p a r t  o f  t h e  d e f e n d a n t .  

Dr. Nommensen, a  s p e c i a l i s t  s u r g e o n  a t t a c h e d  t o  t h e  D e p a r t m e n t  

o f  P u b l i c  H e a l t h  i n  R a b a u l ,  i n  h i s  r e p o r t  s a t e d ,  !Mr. W i l l i a m s  

claims h e  was f l u n g  t o  t h e  g r o u n d  by a n  e x p l o s i o n " .  T h e  p l a i n t i f f  

i n  c r o s s - , e x a m i n a t i o n  d e n i e d  t h a t  h e  h a d  s a i d  t h i s  t o  Dr. Nommensen. 

Dr. B u r t o h - B r a d l e y ,  a  s p e c i a l i s t  p s y c h i a t r i s t . ;  i n  h i s  r e p o r t  

s t a t e d ,  "He < t h e  s a y s  t h a t  t h e r e  was a n  e x p l o s i o n  n e x t  

d o o r  a n d  t h a t  h e  f e l t  as  t h o u g h  h e  h a d  b e e n  ' k i c k e d  i n  t h e  b a c k  

a n d  as t h o u g h  someone  h a d  t o r n  me a p a r t ' " .  T h e s t a t e m e r i t s  

a t t r i b u t e d  t o  t h e  p l a i n t i f f  i n  t h e  m e d i c a l  r e p o r t s  t e n d e r e d  as  

p a r t  o f  h i s  c a s e  a r e  p l a i n l y  a t  v a r i a n c e  w i t h  h i s  e v i d e n c e  

c o n c e r n i n g  t h e  i n c i d o n t  i t s e l f .  

T h e  p l a i n t i f f  a s s e r t s  t h a t  h e  h a s  a  c o n s t a n t  p a i n  i n  t h e  

l o w e r  b a c k  wh ich  i s  e x a c e r b a t e d  by b e n d i n g  o r  l i f t i n g  a n d  t h a t  by 

r e a s o n  o f  t h i s  h e  h a s  h e e n  u n a b l e  t o  f o l l o w  h i s  p r e v i o u s  employment  

a s  a m e c h a n i c .  He s a y s  t h a t  h e  i s  now u n a b l e  t o  e f f e c t  r e p a i r s  

t o  h i s  c a r  a s  h e  p r e v i o u s l y  d i d  as t h i s  i n v o l v e s  b e n d i n g  h i s  

b a c k .  I n  h i s  c r o s s - e x a m i n a t i o n  on  t h i s  a s p e c t  o f  t h e  matter t h e  

f o l l o w i n g  q u e s t i o n s  a n d  a n s w e r s  a p p e a r :  

4. How l o n g  i s  i t  s i n c e  you  t r i e d  t o  work on  y o u r  c a r ?  

A .  A t  C h r i s t m a s  t i m e .  

4, You m i g h t  b e  a b l e  t o  do some now? 

A ,  Mo. q n l y  t h r e e  weeks  a g o  I t r i e d  t o  do  some work 

i n  t h s  e n g i n e e r i n g  s h o p  o f  R a b a u l  W e l d i n g .  



The c l e a r  i n f e r e n c e  t o  b e  drawn f r o m  t h i s  a n s w e r  i s ,  

I t h i n k ,  t h a t  an u n s u c c e s s f u l  a t t e m p t  was made t o  do  some work 

i n  t h e  e n g i n e e r i n g  workshop .  

A Mr. R o b e r t  P e t e r s o n  g a v e  e v i d e n c e  f o r  t h e  d e f e n d a n t ,  

He s t a t e d  t h a t  a p p r o x i m a t e l y  o n e  month b e f o r e  h e  h a d  s e e n  t h e  

p l a i n t i f f  a t  t h e  workshop  o f  R a b a u l  i l l e ld ing  Company. He saw 

t h e  p l a i n t i f f  w o r k i n g  on  a b o a t  t r a i l e r .  T h e  work c o n s i s t e d  o f  

t h e  c u t t i n g  o f f  o f  a  j o c k e y  w h e e l  w i t h  a n  oxy  c u t t e r  a n d  t h e  

w e l d i n g  on  o f  a new w h e e l .  The  work i n v o l v e d  " g e t t i n g  down l o w  

as  t h e  c e n t r e  l i n e  o f  t h e  t r a i l e r  i s  a b o u t  18" h igh1!  a n d  t o o k  

an " h o u r  o r  s o " .  A f t e r  c o m p l e t i o n  o f  t h e  work t h e  p l a i n t i f f  

p u s h e d  t h e  l o a d e d  t r a i l e r  t o  a n e a r b y  v e h i c l e  s t e e r i n g  i t  w i t h  

t h e  j o c k e y  w h e e l ,  He was a s s i s t e d  i n  t h e  p u s h i n g  by t h e  w i t n e s s  

a n d  a n o t h e r  man. P e t e r s e n  a l s o  s t a t o d  t h a t  on  a n o t h e r  o c c a s i o n  

a t  a b o u t  t h e  same t i m e  h e  saw t h e  p l a i n t i f f  a t  t h e  same workshop  

d o i n g  some work on  a l a t h e .  He r emoved  a  c h u c k  f r o m  t h e  l a t h e .  

The  c h u c k  w i t h  p u l l e y s  w e i g h s  a b o u t  70 l b s .  The  p l a i n t i f f ,  

u n a i d e d ,  c a r r i e d  t h i s  and  p l a c e d  i t  on a b e n c h  a b o u t  1 f t .  h i g h  

some 6-10 f t .  away.  He t h e n  l i f t e d  a s m a l l e r  c h u c k  w e i g h i n g  

a b o u t  1 8  l b s  f r o m  t h e  t o p  o f  a  c u p b o a r d  a b o u t  10  f t .  f r o m  t h o  

l a t h e  a n d  c a r r i e d  i t  t o  t h e  l a t h e .  A f t e r  f i t t i n g  it t o  t h e  l a t h e  

h e  t h e n  worked t h e  l a t h e  f o r  .$ t o  a h o u r ,  P e t e r s e n  s a i d  t h a t  h e  

h a d  f i r s t  h e a r d  o f  t h i s  a c t i o n  two d a y s  b e f o r e  g i v i n g  e v i d e n c e .  

He a p p e a r e d  t o  me t o  b e  an i m p a r t i a l  o b s e r v e r  a n d  I h a v e  no 

r e a s o n  t o  d o u b t  h i s  v e r a c i t y ,  

The p l a i n t i f f  i n  t h e  c o u r s s  o f  h i s  e v i d e n c e  s t a t e d  t h a t  

h e  h a d ,  f o r  many y e a r s ,  b e e n  a c t i v e  i n  t h e  s p o r t  o f  s a i l i n g .  

S i n c e  t h e  i n c i d e n t  o f  t h e  e x p l o s i o n  however  t h i s  a c t i v i t y  had  been  

c o n f i n e d  t o  n o n - s t r e n u o u s  and  n o n - c o m p e t i t i v e  s a i l i n g  w i t h  h i s  

w i f e  i n  R a b a u l  H a r b o u r .  I n  c r o s s - e x a m i n a t i o n  h e  a g r e e d  t h a t  

h e  h a d  t a k e n  p a r t  a s  a c r e w  member i n  t h e  r e c e n t  R a b a u l  t o  

K a v i e n g  o c e a n  y a c h t  r a c e .  

A n o t h e r  f e a t u r e  o f  t h i s  m a t t e r  a r i s e s  f r o m  t h e  medica l .  

e v i d e n c e .  No o r a l  e v i d e n c e  was g i v e n  by a  m e d i c a l  w i t n e s s .  S e v e r a l  

m e d i c a l  r e p o r t s  w e r e  t e n d e r e d  on  b e h a l f  o f  t h e  p l a i n t i f f  w i t h o u t  

o b j e c t i o n ,  Dr. Nommensen, a s p e c i a l i s t  s u r g e o n ,  o b v i o u s l y  h a d  

some d i f f i c u l t y  i n  d e t e r m i n i n g  t h e  n a t u r e  and  e x t e n t  o f  any  

p h y s i c a l  harm t h a t  t h e  p l a i n t i f f  may h a v e  s u f f e r e d  r e s u l t i n g  

f r o m  t h e  e x p l o s i o n .  The  p l a i n t i f f  h a d  a p r e v i o u s  b a c k  i n j u r y  

a r i s i n g  f r o m  a  m o t o r  v e h i c l e  a c c i d e n t  i n  1 9 6 4 .  An x - r ay  o f  t h a  



p l a i n t i f f ' s  l o w e r  b a c k  r e v e a l e d  t h e  o l d  i n j u r y  s u s t a i n e d  i n  1964  

b u t  n o  s i g n i f i c a n t  c h a n g e s  f r o m  t h a t  t ime. Dr. Nommansen 

e x p r e s s e d  t h e  v i e w  t h a t  h e  h a d  l i t t l e  d o u b t  t h a t  t h e  p l a i n t i f f  

h a s  a  d e g r e e  o f  c h r o n i c  l o w  b a c k  p a i n  w h i c h  was p r o b a b l y  w o r s e  

t h a n  a t  t h e  t i m e  o f  a n y  e a r l i e r  e x a m i n a t i o n  made f o l l o w i n g  t h e  

1 9 6 4  a c c i d e n t  a n d  w h i c h  a p p e a r e d  t o  d a t e  f r o m  t h e  i n c i d e n t  i n  

March  1970. However  h e  a d d e d  t h a t  h e  was  f a r  f r o m  c l e a r  c o n c e r n -  

i n g  t h e  l a t t e r  i n c i d e n t  a n d  s t a t e d  t h a t  h e  wou ld  b e  a b l e  t o  

e x p r e s s  an  o p i n i o n  i f  h e h a d  a r . o p o r t f r o m  a  p s y c h i a t r i s t  c o n c e r n i n g  

t h e  p l a i n t i f f ' s  m e n t a l  c o n d i t i o n .  He t h o u g h t  t h e  q u e s t i o n  o f  

c o r n p o n s a t i o n  n e u r o s i s  e x i s t e d .  T h e  f i n a l  p a r a g r a p h  o f  D r .  

Nommensen ' s  r e p o r t  i s  as f o l l o w s :  

" F u r t h e r m o r e ,  some i n f o r m a t i o n  r e g a r d i n g  t h e  n a t u r e  

o f  t h e  p h y s i c a l  a s p e c t  o f  t h e  i n j u r y ,  s u c h  a s  a n  

o p i n i o n  r e g a r d i n g  t h e  f o r c e  o f  t h o  e x p l o s i o n  as i t  

was l i k e l y  t o  a f f e c t  t h e  p a t i e n t ,  w o u l d  h e l p ' m s  i n .  

d e c i d i n g  w h e t h e r  h i s  symptoms  a r e  c o n s i s t e n t  o r  n o t .  

You w i l l  a p p r e c i a t e  t h a t  t h e  a s s e s s m e n t  o f  b a c k  p a i n s  

i n  t h e  a b s e n c e  o f  x - r a y  c h a n g e s  a n d  c l e a r - c u t  

p h y s i c a l  s i g n s  i s  d i f f i c u l t . "  

Dr. Nommensen ' s  r e p o r t  i s  d a t e d  2 6 t h  A p r i l  1 9 7 2  a p p r o x i m a t e l y  

two  m o n t h s  p r i o r  t o  t h i s  t r i a l .  A p p a r e n t l y  h e  was n o t  f u r n i s h s d  

w i t h  t h e  p s y c h i a t r i s t ' s  r e p o r t  n o r  t h e  f u r t h e r  i n f o r m a t i o n  

r e q u e s t e d  by him i n  t h e  f i n a l  p a r a g r a p h  o f  h i s  r e p o r t .  I n  a n y  

e v e n t  t h e r e  i s  no  e v i d e n c e  o f  a n y  c o n c l u d e d  o p i n i o n  by h im.  Tho 

s p e c i a l i s t  p s y c h i a t r i s t  i n  h i s  r e p o r t  s t a t e d  t h a t  h e  was u n a b l e  

t o  f i n d  a n y  e v i d e n c e  o f  s e r i o u s  m e n t a l  d i s o r d e r  a n d  t h a t  i t  was 

r e a s o n a b l e  t o  c o n c l u d e  t h a t  t h e  p l a i n t i f f  " s u f f e r s  f r o m  a p s y c h c -  

n e u r o s i s  d a t i n g  f r o m  t h e  e p i s o d e  o f  t h e  e x p l o s i o n  a n d  t . h a t  t h e s e  

symptoms  wou ld  d i s a p p e a r  o r  b e  r e d u c e d  i n  i n t e n s i t y  s h o u l d  h e  

r e c e i v e  m a t e r i a l  c o m p e n s a t i o n . "  

I h a v e  g a i n e d  t h e  s t r o n g  i m p r e s s i o n  t h a t  t h e  p l a i n t i f f  

is a man who h a s  become  o b s e s s e d  w i t h  t h i s  claim a n d  i s  d i s p o s e d  

t o  a c k n o w l e d g e  o n l y  t h o s e  t h i n g s  w h i c h  h e  r e g a r d s  a s  b e i n g  i n  h i s  

f a v o u r .  I n  s a y i n g  t h i s  I do n o t  w i s h  i t  t o  b e  n e c e s s a r i l y  i m p l i e d  

t h a t  I t h i n k  h e  i s  d e l i b e r a t e l y  a s s e r t i n g  f a l s e  claims as i t  may v e r y  

we l l  b e  t h a t  h e  h a s  o v e r  a  p e r i o d  o f  time t a l k e d  h i m s e l f  i n t o  a  

b e l i e f  c o n c e r n i n g  a number  o f  f e a t u r e s  o f  t h e  matter. U J h i l s t  

t h i s  may n o t  b e  u n u s u a l  i n  c a s e s  o f  t h i s  k i n d  i t  n e v e r t h e l e s s  

s e e m s  t o  me t o  b e  r e l e v a n t  i n  c o n s i d e r i n g  q u e s t i o n s  o f  c r e d i t .  



The  m a t t e r s  t o  wh ich  I h a v e  r e f e r r e d  i n  t h e  p r e c e d i n g  

p a r a g r a p h s  c a u s e  me t o  h a v e  some s e r i o u s  d o u b t s  c o n c e r n i n g  t h e  

r e l i a n c e  t o  be  p l a c e d  upon t h e  e v i d e n c e  o f  t h e  p l a i n t i f f ,  

p a r t i c u l a r l y  w h e r e  i t  i s  i n  d i r e c t  c o n f l i c t  w i t h  t h e  e v i d e n c e  

o f  t h e  d e f e n c e  w i t n e s s  G a r t n e r .  G a r t n e r ,  upon t h e  e v i d e n c e ,  h a s  

a  s t a k e  i n  t h e  o u t c o m e  o f  t h e s e  p r o c e e d i n g s .  However ,  I h a v e  

c a r e f u l l y  c o n s i d e r e d  h i s  e v i d e n c e  a n d  no  r e a s o n  a p p e a r s  t o  me why 

I s h o u l d  r e j e c t  h i s  e v i d e n c e  i n  f a v o u r  o f  t h a t  o f  t h e  p l a i n t i f f .  

I t  s e e m s  t o  me t h a t  t h e  f o r e s e e a b l e  d a n g e r  wh ich  m i g h t  

h a v e  a r i s e n  f r o m  t h e  d e t o n a t i o n  o f  t h e  e x p l o s i v e  s u b s t a n c e  was 

t h a t ,  i f  u n e x p e c t e d ,  i t  m i g h t  s t a r t l e  someone i n  c l o s e  p r o x i m i t y  

a n d  t h e r e b y  c a u s e  some i n j u r y .  The  p l a i n t i f f  was some 30 f e e t  

away w i t h  a c o n c r e t e  wall b e t w e e n  h i m s e l f  a n d  t h e  s e a t  o f  t h e  

e x p l o s i o n .  I am n o t  s a t i s i f e d  t h a t  t h e  e x p l o s i o n  was u n e x p e c t e d  

s o  f a r  a s  t h e  p l a i n t i f f  was c o n c e r n e d ;  on  t h e  c o n t r a r y  I a c c e p t  

G a r t n e r ' s  e v i d e n c e  t o  t h e  e f f e c t  t h a t  h e  w a r n e d  t h e  p l a i n t i f f  o f  

h i s  i n t e n t i o n s  a n d  t h a t  t h e  p l a i n t i f f  w a t c h e d  t h e  p r e p a r a t i o n  o f  

t h e  c h a r g e s .  I n  t h e s e  c i r c u m s t a n c e s  I am n o t  s a t i s f i e d ,  upon 

t h e  e v i d e n c e ,  t h a t  t h e  p l a i n t i f f  h a s  e s t a b l i s h e d  any b r e a c h  o f  a 

d u t y  o f  c a r e  t o  t h e  p l a i n t i f f  o n  t h e  p a r t  o f  t h e  d e f e n d a n t .  

I t  was s a i d  on b e h a i f  o f  t h e  p l a i n t i f f  t h a t  t h e r e  was a 

b r e a c h  o f  a d u t y  o f  c a r e  on  t h e  p a r t  o f  t h e  d e f e n d a n t  i n  t h a t  t h e  

p l a i n t i f f  was n o t  a d v i s e d  t o  l e a v e  t h e  b u i l d i n g  i n  w h i c h  h e  was 
w o r k i n g .  T h i s  a r o s e  f r o m  some e v i d e n c e  g i v e n  by t h e  w i t n e s s  

M u l l i n s  t o t h e  e f f e c t  t h a t  h e  wou ld  h a v e  s u g g e s t e d  t h a t  t h e  p l a i n t i f f  

l e a v e  t h e  b u i l d i n g  a n d  g o  i n t o  t h e  o p e n  a i r .  T h i s ,  h e  t h o u g h t ,  may 

h a v e  h a d  t h e  e f f e c t  o f  r e d u c i n g  t h e  s o u n d  l e v e l  by e l i m i n a t i n g  some 

r e v e r b e r a t i o n s  f r o m  t h e  walls o f  t h e  b u i l d i n g  i n  w h i c h  t h e  p l a i n t i f f  

was w o r k i n g .  T h i s  uas p u t  f o r w a r d  as a n  o p i n i o n  by M u l l i n s .  

M u l l i n s  was shown t o  h a v e  h a d  some e x p e r i e n c e  i n  t h e  u s e  o f  

e x p l o s i v e s .  However,  I h a v e  c o n s i d e r a b l e  d o u b t  w h e t h e r  t h e  

q u e s t i o n  o f  v a r i a t i o n  i n  t h e  l e v e l  o f  s o u n d  i s  o n e  upon wh ich  

M u l l i n s  h a s  any  s p e c i a l  q u a l i f i c a t i o n s  t o  e x p r e s s  a n  o p i n i o n .  

M u l l i n s  a l s o  s a i d  t h a t  t h e  e x i s t e n c e  o f  t h e  c o n c r e t e  wal l  b e t w e e n  

t h e  p i p e s  a n d  t h e  p l a c e  w h e r e  t h e  p l a i n t i f f  was s t a n d i n g  w o u l d  

h a v e  h a d  a  dampen ing  e f f e c t  on  t h e  s o u n d .  I f  t h e  p l a i n t i f f  h a d  

moved o u t s i d e t h e  b u i l d i n g  h e  may h a v e  l o s t  t h e  b e n e f i t  of a n y  

r e d u c t i o n  i n  s o u n d  c a u s e d . b y  t h e  wal l .  B e n n e t t  who was o u t s i d e  

t h e  b u i l d i n g  i n  w h i c h  t h e  p l a i n t i f f  was w o r k i n g  d e s c r i b e d  t h e  

s o u n d  as a " l o u d  bang"  l i k e  a  r i f l e  s h o t  f i r o d  i n  c l o s e  p r o x i m i t y  

a n d  t h a t  i t  c a u s e d  h i s  e a r s  t o  r i n g .  I t  a p p e a r s  f r o m  h i s  e v i d e n c e  



t h a t  t h e  s o u n d  l e v e l  o u t s i d e  t h e  b u i l d i n g  was q u i t e  h i g h .  I t  

s h o u l d  a l s o  b e  m e n t i o n e d  t h a t  M u l l i n s  when f i r s t  a s k e d  wha t  

m i g h t  b e  c o n s i d e r e d  t h e  p r u d e n t  p r a c t i c e  b e f o r e  d e t o n a t i n g  t h e  

s u b s t a n c e  s t a t e d  t h a t  i t  was s u f f i c i e n t  t o  warn  a l l  p e o p l e  

w i t h i n  a r a d i u s  o f  200 y a r d s ,  by word  o f  m o u t h ,  o f  t h e  i n t e n t i o n  

t o  e x p l o d e .  I am n o t  s a t i s f i e d  t h a t  t h e r e  was a n y  b r e a c h  o f  d u t y  

on  t h e  p a r t  o f  t h e  d e f e n d a n t  i n  f a i l i n g  t o  a d v i s e  t h e  p l a i n t i f f  

t o  s t a n d  i n  t h e  o p e n  a i r  r a t h e r  t h a n  t o  a l l o w  him t o  r e m a i n  i n  

t h e  b u i l d i n g .  I n  my v i e w  t h e  o n l y  f o r e s e e a b l e  r i s k  l a y  i n  

c a t c h i n g  someone by s u r p r i s e .  

R e l i a n c e  i s  a l s o  p l a c e d  by t h e  p l a i n t i f f  on t h e  s o -  

c a l l e d  d o c t r i n e  o f  " r e s  i p s a  l o q u i t u r n .  The S t a t e m e n t  o f  Claim 

a s s e r t s  t h a t  " t h e p l a i n t i f f  w i l l  r e l y  on  t h e  f a c t  t h a t  an 

e x p l o s i o n  s e t  o f f  by t h e  d e f e n d a n t ,  i t s  s e r v a n t s  o r  a g e n t s ,  

c a u s e d  a b l a s t  wh ich  i n j u r e d  t h e  p l a i n t i f f  a s  b e i n g  i n  i t s e l f  

s u f f i c i e n t  e v i d e n c e  o f  n e g l i g e n c e  on  t h e  p a r t  o f  t h e  d e f e n d a n t . ' '  

However ,  i n  t h i s  c a s e  a l l  t h e  f a c t s  s u r r o u n d i n g  t h e  i n c i d e n t  

h a v e  b e e n  c a n v a s s e d  i n  e v i d e n c e .  I t  h a s  been  s a i d  on  many 

o c c a s i o n s  t h a t  o n c e  t h e  c a u s e  o f  a n  a c c i d e n t  h a s  b e e n  e s t a b l i s h e d  

a n d  t h e  r e l e v a n t  c i r c u m s t a n c e s  p r o v e d  t h e r e  i s  no  f u r t h e r  room 

f o r  t h e  o p e r a t i o n  o f  t h e  s o - c a l l e d  d o c t r i n e .  A s  was s a i d  i n  t h e  

m a j o r i t y  j udgmen t  o f  t h e  High  Co,ur t  of  A u s t r a l i a  i n  flummery v .  

I r v i n q s  P t y .  L t d .  (1): 

" I t  would  be  a t e d i o u s  t a s k  t o  a t t e m p t  t o  t r a v e r s e  

t h e  w h o l e  f i e l d  o f  c a s e s  i n  wh ich  t h e  s t a t e m e n t  h a s  

b e e n  r e l i e d  upon b u t  c o n s i d e r a t i o n  o f  t h e  w i d e  f i e l d  

o f  a u t h o r i t y  l e a v e s  no  room f o r  d o u b t  t h a t ,  o n c e  t h e  

c a u s e  o f  a n  a c c i d e n t  h a s  b e e n  e s t a b l i s h e d  a n d  t h e  

r e l e v a n t  c i r c u m s t a n c e s  p r o v e d ,  t h e r e  i s  no  f u r t h e r  

room f o r  t h e  o p e r a t i o n  o f  t h e  p r i n c i p l e .  As L o r d  

P o r t e r  s a i d  i n  m w a y  v .  S o u t h  W a l e s  T r a n s p o r t  Co. 

L & l . ( 1 9 5 0 )  1 A l l  E .R.392;  ( 1 8 5 0 )  R.C.185;  ( 1 9 5 0 )  U.N, 

9 5 ) :  ' T h e  d o c t r i n e  i s  d e p e n d e n t  on  t h e  a b s e n c o  o f  

e x p l a n a t i o n ,  a n d ,  a l t h o u g h  i t  i s  t h e  d u t y  o f  t h e  

d e f e n d a n t s ,  i f  t h e y  d e s i r e  t o  p r o t e c t  t h e m s e l v e s ,  

t o  g i v e  an a d e q u a t e  e x p l a n a t i o n  o f  t h e  c a u s e  o f  t h e  

a c c i d e n t ,  y e t ,  i f  t h e  f a c t s  a r e  s u f f i c i e n t l y  knouln, 

t h e  q u e s t i o n  c e a s e s  t o  b e  o n e  where  t h e  f a c t s  s p e a k  

f o r  t h e m s e l v e s ,  a n d  t h e  s o l u t i o n  i s  t o  b e  f o u n d  by 

d e t e r m i n i n g  w h e t h e r ,  on t h e  f a c t s  a s  e s t a b l i s h e d ,  

n e g l i g ' e n c e  i s  t o  b e  i n f e r r e d  o r  n o t " ' .  

- 
( 1 )  (1956-1957)  96  C . L . R .  9 9  e t  p . 1 1 5  



T h e r e  i s ,  i n  my v i e w ,  no  room f o r  t h e  o p e r a t i o n  o f  

t h e  d o c t r i n e  i n  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  

I n  my v i e w  t h e  p l a i n t i f f  h a s  f a i l e d  t o  e s t a b l i s h  

n e g l i g e n c e  on t h e  p a r t  o f  t h e  d e f e n d a n t  a n d  t h e r e  m u s t  

a c c o r d i n g l y  b e  j u d g m e n t  f o r  t h e  d e f e n d a n t  w i t h  c o s t s ,  

S o l i c i t o r  f o r  t h e  P l a i n t i f f :  F.G. L e F e v r e , E s q .  

S o l i c i t o r  f o r  t h e  D e f e n d a n t :  F.N. W a r n e r  S h a n d ,  Esq. 


