
I N  THE SUPREME COURT CORAFh: PRENTICE, J. 

OF PAPUA NEW GUINEA F r i d a y ,  

2 5 t h  August,  1972 .  

REG. v. A I V E I  IEME and  MUMU MURI 

I n t e r l o c u t o r v  Judqment 

1972 - The accused a r e  charged w i t h  un lawfu l  k i l l -  
Aug. 25  ing.  Following a  s t o n i n g  i n c i d e n t  a t  Rabia s e t t l e m e n t ,  

t h e  accused Mumu Muri was in t e rv iewed  by I n s p e c t o r  
PORT Hodder i n  t h e  p resence  o f  Cons tab le  Bora ( i n t e r p r e t i n g )  

and o t h e r  p o l i c e .  The p rocedure  fo l lowed was t h a t  t h e  

P r e n t i c e ,  i n s p e c t o r  made a  typed r e c o r d  i n  E n g l i s h  o f  t h e  con- 
J. v e r s a t i o n  he  had w i t h  t h e  accused,  i n c l u d i n g  c e r t a i n  

c a u t i o n s  g iven.  The i n s p e c t o r  spoke i n  P i d g i n  t h e  

q u e s t i o n s  he  had typed i n  E n g l i s h ;  and h i s  q u e s t i o n s  

were t r a n s l a t e d  by Bora i n t o  P o l i c e  Motu, t h e  language 

unders tood by t h e  accused.  The l a t t e r ' s  answers i n  

P o l i c e  Motu were t r a n s l a t e d  by Bora i n t o  P i d g i n .  

I n s p e c t o r  Hodder t h e n  t u r n e d  t h e  P i d g i n  i n t o  E n g l i s h  

f o r  t h e  r e c o r d .  A t  t h e  conc lus ion  o f  t h e  i n t e r v i e w ,  

t h e  Eng l i sh  typed s c r i p t  was r e a d  th rough  i n  P i d g i n  

t r a n s l a t i o n ,  which was t u r n e d  t o  P o l i c e  Motu. The 

accused was i n  t h i s  f a s h i o n  asked whether  it was an 
a c c u r a t e  r e c o r d ,  and h i s  wishes a s  t o  a d d i t i o n  o r  

s u b t r a c t i o n s .  He was t h e n  i n v i t e d  t o  s i g n  t h e  r e c o r d  

o f  i n t e r v i e w ,  which he d i d .  A t e n d e r  i s  made o f  t h e  

r e c o r d  o f  i n t e r v i e w .  

S t r i c t l y  t h e  r e c o r d  could  n o t  have been 

t e n d e r e d  a t  t h i s  s t a g e ,  a s  t h e  accuracy  o f  t h e  P o l i c e  

Motu t r a n s l a t i o n  had n o t  t h e n  been spoken t o .  I n  any 

e v e n t  t h e  t e n d e r  was o b j e c t e d  t o ,  n o t  on t h i s  ground, 
b u t  a s  be ing  hea r say .  It was submi t t ed  t h a t  where 

c o n f e s s i o n a l  m a t e r i a l  was o b t a i n e d  i n  a  l i n g u a  f r a n c a  

o f  Papua New Guinea which was c a p a b l e  o f  be ing  w r i t t e n ,  

it should  have been recorded  i n  t h a t  language .  It was 

urged t h a t  i n  u rban ized  a r e a s  o f  Papua i n  1972,  such a  

c o n f e s s i o n  should  be  admi t t ed  o n l y  i f  r eco rdad  i n  t h e  

language o f  t h e  a c c u s e d ' s  usage .  To a l l o w  i t s  admis- 

s i o n  i n  any o t h e r  form was expediency;  t h a t  should  n o t  

be  al lowed.  I was r e f e r r e d  t o  a  d e c i s i o n  o f  t h e  Chief  

J u s t i c e  o f  l a s t  Thursday, 1 7 t h  August,  i n  which he  r e -  
j e c t e d ,  though w i t h  doub t ,  a  c o n f e s s i o n  o b t a i n e d  by 

I n s p e c t o r  Hodder i n  P i d g i n  and recorded  by him i n  
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1572 - Engl ish .  H i s  Honour had r e g a r d  t o  an i n s t r u c t i o n  of  

Reg. V. 
t h e  U. K. Home O f f i c e  t o  p o l i c e  o f f i c e r s ,  appear ing  5n 

Aivei  Iemenoted form i n  1564 Cr iminal  Law Review, w h i c h d i r e c t -  
and 
Mumu Muri ed t h a t  a  s t a t e m e n t  o b t a i n e d  f m m  a  f o r e i g n e r  should  

. . 

be recorded i n  t h e  f o r e i g n e r l s , o w n  language., 

P r e n t i c e ,  
J. The p o s i t i o n  a s  t o  i n t e r p r e t e d  c o n f e s s i o n a l  

s t a t e m e n t s  was s e t t l e d  f o r  Papua New Guinea by Ga io ' s  

c a s e  i n  1960 ( I ) ,  i n  which a  s t a t e m e n t  r e c e i v e d  - 
through a  c h a i n  o f  i n t e r p r e t e r s ,  was h e l d  n o t  t o  be 

h e a r s a y  from t h e  mouth of  t h e  l a s t  i n t e r p r e t e r ,  b u t  

t h e  v e r y  s t a t e m e n t  of  t h e  o r i g i n a l  s p e a k e r  communicated 

through t h e  i n t e r p r e t e r s  a s  b y a  t e l e p h o n e  connect ion .  

Th i s  d e c i s i o n  has  been f o l l o w e d . i n  many thousands  of  

cases .  It has  always been t h e p r a c t i c e  t o  u s e  a s  - 

i n t e r p r e t e r s ,  men o r  policemen; who a r v u s u a l l y  them- 
. . s e l v e s  n e i t h e r  l i t e r a t e ,  n o r  t r a i n e d  i n  d e t e c t i o n  

and t h e  r e c o r d i n g  o f  evidence .  It would p robab ly  be 

s t i l l  t r u e  t o  s a y  t h a t  t h e  v a s t  m a j o r i t y  o f  t h e  

languages o f  Papua New Guinea ( e s t i m a t e d  a s  h i g h  a s  

600 i n  number), have never  been reduced t o  w r i t i n g .  

The e f f e c t  of  r u l i n g  i n  t h e  way sough t ,  would g r e a t l y  

hamper t h e  i n v e s t i g a t i o n  and r e c o r d i n g  of  evidence  i n  
t h e  towns themselves .  It has  been a  m a t t e r  of p u b l i c  

comment t h a t  few of  t h e  o f f i c e r s  and men o f  t h e  

Constabulary  f o r  example, speak and ( e x  f o r t i o r i )  

w r i t e ,  P o l i c e  Motu. The p r e s e n t a t i o n  o f  v e r b a l  e v i -  

dence i n  t h e  form a c t u a l l y  r e c e i v e d  from t h e  accused,  

would p robab ly  b e  rendered  imposs ib le ;  i n  t h e  p r e s e n t  

s t a t e  . :  o f  t r a i n i n g  and knowledge of  t h e  i n t e r p r e t e r s ,  

I n  r u r a l  and t h e  most remote a r e a s  - t h e  procedures  

Would p robab ly  be imposs ib le .  

During an adjournment of  t h e  c o u r t  I d i s -  

cussed  t h e  m a t t e r  w i t h  t h e  Chief  J u s t i c e ,  and h e  

brought  t o  my a t t e n t i o n  t h e  d e c i s i o n s  of  Gowans, J., 
namely i n  R. v .  Faikovic  ( 2 )  and R. v. Zema and Jeanes 

( 3 ) .  I n  b o t h  of t h e s e  c a s e s  H i s  Honour e x p r e s s l y  

r u l e d  t h a t  a  p r o p e r l y  a c c r e d i t e d  document, t h a t  i s  
one acknowledged by t h e  accused,  could be a d m i s s i b l e  

even i f  n o t  i n  t h e  language of  t h e  accused.  With- 
r e s p e c t ,  I c o n s i d e r  Gowans, J . 's  d e c i s i o n s  c o r r e c t  and 
I propose  t o  f o l l o w  them. However, i n  o r d e r  t h a t  t h e  

(1) (1960 104 C.L.R.  419 
1470 V.R. 566 [:I . [ l 9 7 0 /  V.R.  566 



m a t t e r  may b e  d i sposed  o f  w i t h o u t  i t s  f i n a l i t y  n e c e s s a r i i y  

be ing  cumbered by t h e  appea l  o r  r e f e r e n c e  t h a t  might  f o l -  

low, I propose  t o  r u l e  t h a t  t h e - o n l y  o t h e r  procedure  t h a t  

appears  open t o  t h e  p r o s e c u t i o n ,  a l s o  b e  fo l lowed.  I 
d i r e c t  t h e r e f o r e  t h a t  t h e  typed r e c o r d  of  i n t e r v i e w  may be 
p u t  i n  t h e  h a n d s o f  t h e  i n s p e c t o r  (assuming from my obse r -  

v a t i o n s  of  t h e  number o f  o t h e r  c a s e s  i n  which he i s  en- 

gaged t h a t  he has  no independent  r e c o l l e c t i o n  of t h e c o n -  

t e n t s  of  t h e  c o n v e r s a t i o n  w i t h  t h i s  accused) .  The inspec-  

t o r ,  r e f r e s h i n g  h i s  r e c o l l e c t i o n s  from t h e  document, may 

t h e n  r e t a i l  i n  P i d g i n ,  h i s  q u e s t i o n s  and t h e  answers a s  he 

remembers t h e i r  be ing  g iven.  The i n s p e c t o r ' s  P idg in  w i l l  
b e  t r a n s l a t e d  f o r  t h e  c o u r t  r e c o r d . b y  t h e  c o u r t  i n t e r p r e t e r  

(and t o  t h e  .accused i n  t h e  running,  by t h e  o t h e r  c o u r t  

i n t e r p r e t e r  - i n t o  P o l i c e  Motu). Oppor tun i ty  w i l l  t h e r e b y  

be given t o  a t  l e a s t  t e s t  t h e  q u a l i t y  of I n s p e c t o r  Hodder's 

P idg in .  Counsel w i l l  no doubt  t a k e  such s t e p s  a s  t h e y  con- 

s i d e r  a p p r o p r i a t e  t o  t e s t  Constable  Bora ' s  P o l i c e  Motu. I f  

t h e  c a s e  i s  s i m i l a r  t o  most,  he  w i l l  be expected  t o  have 

l i t t l e  o r  no r e c o l l e c t i o n  o f  t h e  a c t u a l  c o n t e n t  of  t h e  con- 

v e r s a t i o n  between Hodder and t h e  accused,  

Meanwhile a s  counsel  informed me t h e r e  a r e  o t h e r  

a s p e c t s  which may i n  t h e i r  op in ion  r e n d e r t h e  c o n f e s s i o n a l  

m a t e r i a l  i n a d m i s s i b l e  f o r  i n v o l u n t a r i n e s s ,  t h i s  a s p e c t  

should  be d e a l t  w i t h  a t  t h i s  s t a g e .  

( A  v o i r  d i r e  examination ensued,  t h e  conversa t ion  
was he ld  a d m i s s i b l e ,  and t h e  evidence  t aken  on v o i r  d i r e  

noted  a s  be ing  i n  t o t o  evidence  i n  t h e  t r i a l .  The p ro -  

cedure  o u t l i n e d  was t h e n  begun. ) 
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I n t e r l o c u t o r y  Judqment 

1972 - A t  t h e  conc lus ion  o f  t h e  Crown c a s e  counsel  

Aug. 25, submit ted  t h a t  t h e r e  was no c a s e  t o  answer. I am 
28,29,3O s a t i s f i e d  t h a t  t h e r e  i s  a  case  t o  answer. I do n o t  
and 31' propose t o  d e a l  e x p r e s s l y  w i t h  t h e  arguments of  
PORT counsel  a t  t h i s  s t a g e .  I need s a y  o n l y  t h a t  I t h i n k  

t h e r e  a r e  good reasons  why it i s  u n d e s i r a b l e  t h a t  

P r e n t i c e ,  q u e s t i o n s  such a s  have been p u t  h e r e ,  should  b e  
J. decided on a  submission of  no c a s e  t o  answer; n o t  t h e  

l e a s t  o f  which i s  t h e  p o s s i b l e  t ime  l o s s  and e f f o r t  

invo lved ,  i n  t h e  c o n s i d e r a t i o n  p o s s i b l y  t w i c e ,  of  t h e  

same p r o p o s i t i o n s ,  based on d i f f e r e n t  c o l l a t i o n s  of  

evidence.  I f e e l  t h e  comments of  P a r k e r ,  L.C.J. i n  

t h e  P r a c t i c e  Note ( 4 )  a r e  a p p o s i t e .  I am g r a t e f u l  t o  
counsel  f o r  t h e i r  c a r e f u l  argument which w i l l  be most 

h e l p f u l  again  on t h e  n e x t  s t a g e  of  c o n s i d e r a t i o n .  

(4) (1962) 1 A l l  E.R. 448 



Thursday, 

31st August, 1972. 

REG. v. A I V E I  IEME and MUMU MURI 

Judqment 

1972 - .  The accused s t a n d  charged w i t h  t h e  man- 

Aug, 25, s l a u g h t e r  (by  throwing of s t o n e s )  of  one Aua I v i a .  

28,29,30 Each of  t h e  accused agreed w i t h  t h e  o t h e r  t h a t  because and 31' o f  an i n c i d e n t  i n  which Mumu was upbra ided and pos- 
PORT s i b l y  c h a s t i s e d ,  t h e y  would go and throw s t o n e s  a t  

(which would be unders tood, ,  and was expressed  a s ,  i n  

P r e n t i c e ,  n a t i v e  e x p r e s s i o n ,  " f i g h t i n g  wi th")  one Koivi .  

J. Each in tended  t o  harm Koivi  t o  t h e  e x t e n t  
t h a t  was d e s c r i b e d  bo th  i n  t h e  Eng l i sh  s t a t e m e n t  of 

Aive i  and t h e  Motuan s t a t e m e n t  o f  Mumu ( a s  t r a n s l a t e d  

i n t o  P idg in  and thence  E n g l i s h ) ,  a s  " c u t t i n g  h i s  sk in" .  
A f t e r  q u e s t i o n i n g  t h e  i n t e r p r e t e r ,  and i n  t h e  accuseds '  

f a v o u r ,  I t a k e  t h i s  t o  mean, "make a  mark on" Koivi  a t  

l e a s t  t o  t h e  e x t e n t  of  a  b r u i s e ,  and p o s s i b l y  t o  t h e  

e x t e n t  of a  c u t .  

The main submiss ions  made t o  me were on t h e  

b a s i s  o f  t h e  a p p l i c a t i o n  of  Sec.  23 of t h e  Code. No 

w i l l e d  a c t  t o  h i t  Aua was shown and h i s  d e a t h  was an 
a c c i d e n t .  . But a s  Mann, C.J.  p o i n t e d  o u t  i n  

Tsaqaroan-Kaqobo ( 5 ) ,  Sec. 23  could  o n l y  c a u s e  an 

a c q u i t t a l  where no element o f  c r i m i n a l  neg l igence  was 

involved.  That  c a s e ,  t h e  f a c t s  i n  which a r e  somewhat 

s i m i l a r  t o  t h e  i n s t a n t  one ,  i s  t o  be d i s t i n g u i s h e d  

from Timbu-Kolian's c a s e  ( 6 )  by t h e  a c c u s e d ' s  know- 
l e d g e  i n  t h e  former of  t h e  pres.ence of  h i s  c h i l d  i n  

t h e  h u t .  Windeyer, J. i n  T i m b u - ~ o l i a n ( s u ~ r a )  ( 7 )  found no 
ground f o r  q u e s t i o n i n g  t h a t  d e c i s i o n ,  because it was 

a  c a s e  of  r e c k l e s s  i n d i f f e r e n c e  ( t h e  throwing o f  a  
s t i c k  i n s i d e  a  smal l  house ) .  

The w i t n e s s e s  

I am s a t i s f i e d  each of  t h e  Crown w i t n e s s e s  

was t r y i n g  t o  t e l l  t h e  t r u t h .  There a r e  d i s c r e p a n c i e s  

i n  t h e i r  v e r s i o n s  of  where peop le  were s*anding, and 

t h e  sequence i n  which t h e  s t o n e s  were thrown. These 

1965166) P. & N.G.L.R.'122 a t  p. 132 
1 9 6 7 - 6 8 )  P. & N.G.L.R.  3 2 0 . .  

( 7 )  (1967-68) P. & N.G.L.R. 320 a t  p.  343 
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a r e  e x p l i c a b l e - I  t h i n k ,  i n  terms of  t h e  confus ion,  .annoy- 

ance,  da rkness ,  and d i s t r e s s  o f  t h e  n i g h t ' s  i n c i d e n t .  

The w i t n e s s . K o i v i  had g iven evidence  a t  t h e  

committal  p roceed ings ,  a p p a r e n t l y  o n l y  on i d e n t i f i c a t i o n  

of t h e  d e c e a s e d ' s  body. During t h e  t r i a l  a . p r o o f  of  

f u r t h e r  evidence  t h a t  would be l e d  from him, was. f u r n i s h e d  

t o  defence counsel .  I n  t h e  w i t n e s s  box h i s  evidence   was^ 

n o t  i n  accordance w i t h  t h e  c o n t e n t s  of  t h i s  p r o o f , ,  a s  be- 

cdme c l e a r  t o  me when t h e  proof  was handed up t o  me so  

t h a t  I might r u i e  whether  t h e  procedure  provided f o r . . b y  

Sec, 62 of  t h e  Evidence and Discovery Ordinance 1913-1964, 

might be gone through.  1 allowed t h e  c o n t e n t s  of  t h e  
proof t o  be read  by t h e  i n t e r p r e t e r  t o  Koivi ,  and t h e  w i t -  
n e s s  then  t o  b e  asked q u e s t i o n s  a s  t o  whether  he made and 

s igned  t h e  s t a t e m e n t  and whether  i t s  c o n t e n t s  were t r u e .  

On h i s  a g r e e i n g  t h a t  h e  had and t h a t  t h e  c o n t e n t s  were t r u e ,  

I considered  t h a t  it no Longer appeared t h a t  he  was a  

h o s t i l e  w i t n e s s ,  and t h a t  t h e  Crown would n o t  be e n t i t l e d  

t o  cross-examine him. The s t a t e m e n t  was n o t  sought  t o  be 

p u t  i n  evidence ,  and t h e  examination d i d  n o t  proceed much 

f u r t h e r .  I have formed t h e  op in ion  t h a t  Koiv i  was t r y i n g  

t o  t e l l  t h e  t r u t h ,  b u t  was p o s s i b l y  confused by t h e  o r d e r  
i n  which counsel  had p u t  q u e s t i o n s  t o  him. He works a t  

t h e  Goldie R ive r  Army Camp b u t  d i d  n o t  appear  t o  be a  

s o p h i s t i c a t e d  w i t n e s s .  I t  i s  a t  l e a s t  c l e a r  t h a t  he  was 

involved i n  two i n c i d e n t s  t h a t  n i g h t  - one w i t h  r ep rov ing  

Mumu, and t h e  o t h e r  when s t o n e s  were thrown a t  him. I have 
approached h i s  evidence  w i t h  c a u t i o n ,  b u t  I c o n s i d e r  I can 

a c c e p t  it a s  s h o d n g  t h a t  he was t a l k i n g  w i t h  Aive i  about  

t h e  i n s t a n t  t h a t  t h e  s t o n e s  were thrown, i n c l u d i n g  t h e  

s t o n e  t h a t  h i t  t h e  deceased,  and t h a t  he was t h e n  s t a n d i n g  

a t  some p o i n t  between t h e  road edge and t h e  l a d d e r  i n  f r o n t  
of  h i s  house a t  a  p o i n t  which may f a i r l y  be d e s c r i b e d  a s  
" c l o s e  t o  h i s  house". The accused Aivei  d e s c r i b e d  K o i v i f s  
p rox imi ty  t o  t h e  o t h e r s  o f  t h e  group i n  t h e  answer, "yeah,  

somebody was s t a n d i n g  nex t  t o  Koivi t l .  When asked was 

Koivi  s t a n d i n g  by h i m s e l f ,  he  r e p l i e d ,  "1 t h i n k  t h e r e  was 
may be f o u r " .  The accused Mumu s a i d  t h a t  he cou ld  s e e  

Koiv i ,  t h e  man who was dead,  and a  l o t  of  o t h e r  men. 

Koivi was s t a n d i n g  n e a r  t h e  f r o n t  o f  h i s  house. The de- 

ceased was c l o s e  t o  Koivi  ( h e  i n d i c a t e d  two y a r d s  away). 

I < o i v i l s  evidence  c o r r o b o r a t e s  t h e  admiss ions  o f  t h e  

accused i n  t h e i r  r e c o r d s  of  i n t e r v i e w  and a t  t h e  showings, 
t h a t  Aivei  was a t  t h e  scene  a t  t h e  t ime.  



Findinqs 

I make t h e  fo l lowing  f i n d i n g s  o f  f a c t :  

(1) b o t h  accused agreed .  t h a t  t h e y  would t o g e t h e r  go 

and -throw s t o n e s  a t ,  " f i g h t  with1',  Koivi ;  

( 2 )  i n  f u r t h e r a n c e  of  t h e i r  des ign  bo th  went t o  

K o i v i f s  house,  p icked up s t o n e s  and threw them 

a t  Koivi;  

(3) b o t h  in tended a t  t h e  t ime  of throwing t o  h i t  

KO i v i  ; . . 

( 4 )  b o t h  in tended  by throwing t h e  s t o n e s  t o  "mark 
him" i n  t h e  fashi0.n I have o u t l i n e d  above,; 

. 

(5)  a t  t h e  t ime of throwing,  Koivi was e i t h e r  s t and-  

i n g  a l o n g s i d e ,  o r  c l o s e  t o ,  a group of people  of  

whom t h e  deceased Aua formed one; 

( 6 )  t h e  s t o n e s  were thrown from a  d i s t a n c e  of  some- 

f i v e  ya rds  o r  a  l i t t l e  more, from where t h e  de- 
ceased was s t a n d i n g ;  

( 7 )  one of t h e  s t o n e s  h i t  t h e  deceased on h i s  l e f t  

s i d e ;  

( 8 )  t h a t  s t o n e  was thrown by Aivei ;  

( 9 )  t h e  deceased d i e d  a s  a  d i r e c t  r e s u l t  of  a  rup tu red  

s p l e e n  s u f f e r e d  i n  t h e  blow by t h e  s t o n e  ( i t  was 

n o t  argued o t h e r w i s e )  ; 

( 1 0 )  both  accused were a b l e  t o  s e e  ~ o i v i  a t  t h e  t ime 

t h e y  each threw a  s t o n e ;  

( 1 1 )  b o t h  accused were a t  t h e  t ime of throwing aware 

o f  t h e  p resence  nearby of o t h e r  people  i n c l u d i n g  

t h e  deceased and saw them when t h e y  threw t h e  

s t o n e s  ; 

( 1 2 )  t h e  s t o n e  which h i t  t h e  deceased was E x h i b i t  "G". 

It i s  o f  i r r e g u l a r  shape,  some f o u r  inches  a c r o s s  

by some t h r e e  inches  h igh ( a s  I have informed 

counsel  I have weighed it on t h e  c o u r t  o f f i c e  

s c a l e s  a t  1 l b .  9  oza.  ) .  I t  has  a  number o f  

s h a r p  edges.  It i s  o f  t h e  m a t e r i a l  of  which most 

s t o n e s  i n  t h e  P o r t  Moresby a r e a  appear t o  be con- 

s t i t u t e d  - grey-brown i n  c o l o u r ;  

( 1 3 )  t h a t  t h e  o t h e r  s t o n e s  p icked up and thrown were 

comparable i n  s i z e  and n a t u r e  t o E x h i b i t  '.'G"; 

( 1 4 ) ,  t h e  throwing of t h e  s t o n e s  was h i g h l y  dangerous 
t o  bo th  Koivi  and t h e o t h e r  pe r sons  i n t h e v i c i n i t y ;  



( 1 5 )  n e i t h e r  t h e  w i l l  n o r  t h e  i n t e n t  of  t h e  accused 
extended t o  caus ing  i n j u r y  t o  any person o t h e r  

t h a n  Koivi;  

( 1 6 )  t h e  c i rcumstances  w e r e - s u c h  t h a t  t h e  accused 
o u g h t r e a s o n a b l y  t o  have f o r e s e e n t h a t  s e r i o u s  

i n j u r y  might r e s u l t  from t h e  throwing o f  t h e -  
s t o n e s  a c t u a l l y  thrown n o t  o n l y  t o  t h e i r  t a r g e t ;  ~. 

b u t  a l s o  t o  t h e  o t h e r  pe r sons  seen t o  be nearby;  

( 1 7 )  t h a t  Mumu admit ted  awareness a t  t h e  t ime  o f  
throwing,  t h a t  t h e  s t o n e s  thrown by him, could  
h u r t  a  man. 

It i s  n o t o r i o u s  t h a t  a  l a r g e  number. of  i n j u r i e s  

i n c l u d i n g  w i l f u l  murders,  a r e  i n f l i c t e d  by t h e  use bo th  i n  
c i t i e s  and r u r a l  a r e a s ,  o f  rocks  and s t o n e s  (one o t h e r  

such has  been v e n t i l a t e d  b e f o r e  t h e  Chief  J u s t i c e  and 

ano the r  b e f o r e  Ke l ly ,  J. i n  t h i s  s e s s i o n )  which, i n  
dimensions s i m i l a r  t o  t h a t  e x h i b i t e d  h e r e ,  a r e  found on 

roads  and i n  t h e  towns and v i c i n i t y  o f  v i l l a g e s ;  rocks  and 

s t o n e s  a r e  being used i n  such i n c i d e n t s  e i t h e r  a s  hand 

weapons o r  a s  missiles. In  my op in ion  a  rock s i m i l a r  i n  

n a t u r e  and dimensions t o  t h a t  e x h i b i t e d  a s  having been 

used by t h e  accused i n  t h i s  c a s e ,  i s  an " o b j e c t  o f  such a  

n a t u r e  t h a t  i n  t h e  absence o f  c a r e  o r  p r e c a u t i o n  i n  i t s  
use o r  management, t h e  l i f e ,  s a f e t y , o r  h e a l t h  of  ( p e r s o n s )  
may be endangered', I have i n  mind p a r t i c u l a r l y  i t s  use  

o r  management a s  a  m i s s i l e .  Once such rocks  have been 

p icked up w i t h  t h e  i n t e n t  o f  be ing  thrown o f f e n s i v e l y  ( a s  

h e r e ) ;  t h e y  appear  t o  me t o  be " i n  t h e  charge  and under  
t h e  c o n t r o l "  of he who p i c k s  them up. F a r  from u s i n g  

~ e a s o n a b l e  c a r e  and t a k i n g  r e a s o n a b l e  p r e c a u t i o n s  t c  avoid 

shch danger ,  t h e  accused h e r e  th rew t h e  rocks  w i t h  t h e  i n -  
t e n t i o n  of h u r t i n g  a  p a r t i c u l a i -  i n d i v i d u a l .  In  my view 

t h e i r  a c t i o n s  were c a r r i e d  o u t  w i t h  r e c k l e s s n e s s  i n v o l v i n g  

grave  moral g u i l t  such a s  i s  n e c e s s a r y  t o  e s t a b l i s h  
c r i m i n a l  neg l igence  under  Sec.  289 ( ~ v q e n i o u ' s  c a s e  ( 8 )  1. 
The accused must be "held  t o  have caused any consequences 

which r e s u l t "  namely t h e  d e a t h  o f  t h e  deceased (Sec. 289) .  

I may s a y  t h a t  such s t o n e s  a s  E x h i b i t  "Gn appear  t o  me t o  

b e  f a r  more p o t e n t i a l l y  dangerous t o  l i f e  i n  t h e i r  u s e  
t h a n  t h e  s t i c k  a p p a r e n t l y  thrown i n s i d e  t h e  h u t  i n  

Tsaqaroan 's  case  ( s u p r a )  ( 9 ) .  

8 )  (1964) P. & N.G.L.R. 45 a t  p .  47 
9 )  (1965-66) P. & N.G.L.R. 1 2 2  a t  p. 132 



If one i s  t o  app ly  Windeyer, J. 's concept  of  t h e  

modern common law d e f i n i t i o n  o f  manslaughter ,  s o - a s  t o  r e a d  
down t h e c o d e  d e f i n i t i o n  o f  manslaughter ,  namely, an un- 

in tended ,  whol ly  u n e x p e c t e d a n d  u ' n l i k e l y  k i l l i n g  c a n b e  . .  

manslaughter  i f  t h e  r e s u l t  o f  an a c t  bo th  unlawful  and i n  

t h e  circums-tances dangerous ,o r  which is  t h e  r e s u l t  o f  con- 

d u c t  amounting t o  r e c k l e s s  n e g l i g e n c e ,  ( ~ i m b u - b l i a n i s  c a s e  

( s u p r a )  ( l o ) ) ,  I would f i n d  t h e  a c t s o f  t h e  accused h e r e  

w i t h i n  t h a t  d e f i n i t i o n .  In  any event , .  I c o n s i d e r  man- 
s l a u g h t e r  w i t h i n  Secs .  291, 293 and 303 of o u r  Code 

e s t a b l i s h e d .  

I am of  t h e  op in ion  t h a t  Mumu i n c u r r e d  l i a b i l i t y  

e q u a l l y  w i t h  Aive i  under  Sec.  7 ( c ) ,  a s  be ing  a  person en- 

gaged i n  a  j o i n t  e n t e r p r i s e  f o r  an unlawful  purpose  w i t h  a  

common i n t e n t .  Each must be s a i d  t o  have a i d e d  and a b e t t e d  
t h e  o t h e r  i n  c a r r y i n g  o u t  t h e  e n t e r p r i s e  engaged upon, and 

t h e r e f o r e  i n  i t s  r e s u l t ,  t h e  u n f o r t u n a t e  d e a t h  o f  t h e  

deceased.  

On t h e  view I t a k e  a s  t o  t h e  a p p l i c a b i l i t y  of  

Sec ,  289, it i s  s t r i c t l y  unnecessa ry  f o r  me t o  c o n s i d e r  t h e  

arguments of  counsel  r e g a r d i n g  Sec. 23. I must confess  t o  

having t h e  g r e a t e s t  d i f f i c u l t y  i n  unders t and ing  how Sec.  23  

o f  t h e  Code i s  t o  be a p p l i e d  i n  t h e  q u i t e  numerous c a s e s  of  

r u p t u r e d  s p l e e n  d e a t h s  which have come b e f o r e  me ( I  know 

t h e  o t h e r  judges o f  o u r  c o u r t  a l s o  encoun te r  many such 

c a s e s )  ; t h e  p h i l o s o p h i c a l  and l e g a l  d i f f i c u l t i e s  t h a t  a r i s e  

i n  t r y i n g  t o  app ly  t h e  d e c i s i o n s  t o  c a s e s  on c i r c u i t  a r e  

formidable .  The t o t a l i t y  of  d e c i s i o n s ,  i n c l u d i n g  t h o s e  
s i n c e  Timbu-Kolian's c a s e  ( s u p r a )  (11) i n  t h e  High Cour t ,  

has  r e c e n t l y  been d e s c r i b e d  a s  i n c o h e r e n t .  I would agree  

t h a t  t h e  p r e s e n t  r e s u l t  o f  t h e  e x c u l p a t o r y  p r o v i s i o n s  of 

t h e  Code i s  confus ion ( P r o f e s s o r  Ian  E l l i o t t ,  46 A.L.J. a t  
p .  255) .  I n  t h e  i n t e r e s t s  of  s i m p l i f i e d  a d m i n i s t r a t i o n  of  

j u s t i c e ,  and perhaps  of  t h e  p a c i f i c a t i o n  of  t h e  coun t ry ,  

one wonders whether  t h e  t ime  has  n o t  come f o r  a  r a d i c a l  r e -  

w r i t i n g  of  t h e s e  p r o v i s i o n s  ( a s  w e l l  a s  o f  t h o s e  r e l a t i n g  

t o  l a r c e n y  and f r a u d u l e n t  m i s a p p r o p r i a t i o n  t h a t  I have a l s o  
had t o  d e a l  w i t h  w i t h i n  t h e  l a s t  week),  

..i. 
Windeyer, J .  i c  Timbu-Kolian ( s u p r a )  ( 1 2 )  has  

s t a t e d . t h a t  an even t  occurs  by a c c i d e n t  i f  it was n o t  i n -  - 

t ended ,  n o t  f o r e s e e n  and u n l i k e l y ,  (and i s  one)  t h a t  i s  n o t  

r easonab ly  t o  be f o r e s e e n  a s  a  consequence of  a  man's con- 

P. & N.G.L.R. 320 a t  p. 333 
P. & N.G.L.R. 320 
P. & N.G.L.R.  320 a t  p. 341 



duct. On t h a t  - t e s t  of ( j u s t i f i a b l e )   accident^,-.propounded 
by Windeyer, J. I should--tbbk-*%defendants unable t o  

r e l y  on t h i s . - d d e n c e ,  a s  t he  consexuence of s e r i o u s  i n j u r y  

and poss ib l e  death o u g h t - c l e a r l y  t o  have been foreseen  as  
t he  defendant Mumu indeed admitted it w a s ,  by him. .. . 

Having i n  mind the  well-known p o s i t i o n  a s . t o  
manslaughter a t  common l a w ,  -(cf . Rex v. Gross---(m)- ;  ' t ~  .. . 

i s  t h e  doctrine.propounded as  " i f  'A' shoots a t  ' B '  and 
k i l l s  'C' he i s  g u i l t y  of murder o r  manslaughte-r-..depending 

- .  

on h i s  i n t e n t "  (Tsacraroanfs case .. (.supra) ( 1 4 ) ) ;  I am 

puzzled - a s  t o  how Sec .  23 provis ions-  regarding non-willed 

acts.  c a n  have- been. i n t ended .  t o  hare. r o o m  ' f o r  - app l i ca t ion  

t o  a  charge-of  mans1aughtef.--where t he  f a c t s  involved t h e  
use of m i s s i l e s  w i t h - i n t e n t  t o  h u r t ,  aga ins t  one man known 
and seen t o  be s tanding i n  t h e  v i c i n i t y  of o t h e r  persons,  

one of whom i s  h i t a n d  mor ta l ly  wounded by t h e  m i s s i l e ,  
aimed a t  b u t  missing t h e  firs.trramed-man.-- the-..circurns.tances 

be ing  such t h a t  the- thrower-ought  t o  have foreseen  t h a t  . - .  

e i t h e r  t h e  ..+, a r q e t - o r  another man might have been s e r i o u s l y  

wounded. 

Some attempt was made t o  d i f f e r e n t i a t e  t h e  

l i a b i l i t y  of Mumu from t h a t  o f  Aive i -on  the-score---of  h i s  
age of some 14 years .  His appearance i n  t h e  wi tness  box 

and t h e  dock i s  t h a t  of an i n t e l l i g e n t  youth who could be 
more than 14. If it i s  necessary f o r  me i n  o rde r  t o  f i n d  

him g u i l t y  of t h e  s i m i l a r  degree of cr iminal  negligence 
under Sec. 289 i n  o rde r  t o  support  l i a b i l i t y  under Sec. 7 

( c ) ,  I do not h e s i t a t e  t o  do so. H i s  answers t o  Inspec tor  

~ o d d e r ~ s  cjuestions c l e a r l y  i n d i c a t e  h i s  awareness t h a t  

th&owing t h e  s tone  could h u r t  a  man bazly,  even k i l l  him. 

H i s  i n t e n t  was p l a i n l y  t o  h u r t .  I convict  both accused of 
manslaughter. 

S o l i c t t o r  f o r  t h e  Crown : P.J .  Clay,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused: W.A. Lalor ,  Publ ic  S o l i c i t o r  

23 C.C.L.C. 455 
P. 8 N.G.L.R. 122 a t  pp. 126, 127 


