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1972 - A t  t h e  conc lus ion  of  evidence  t aken  a f t e r  

Sep 21  & an adjournment o f  some e leven  days ,  and indeed a t  t h e  
22 conclus ion of  h i s  f i n a l  address ,  Mr. White f o r  t h e  
L AE - defendant  h e r e i n ,  asked l e a v e  t o  add and r e l y  on an 

Oct 4 8. a d d i t i o n a l  p a r t i c u l a r  o f  c o n t r i b u t o r y  negl igence  
1 3  namely, " t h a t  t h e  p l a i n t i f f  had been n e g l i g e n t  i n  
PORT d r i v i n g  i n  Lae when no t  s u f f i c i e n t l y  s k i l l e d " .  I f  

t h i s  were a  m a t t e r  which t h e  defendant  sought s e r i o u s -  

P r e n t i c e ,  l y  t o  r e l y  upon, I c o n s i d e r  he could  have adv i sed  him- 
J. s e l f  by a p p r o p r i a t e  s e a r c h e s  p r i o r  t o  t h e  h e a r i n g  a s  

t o  whether o r  n o t  t h e  p l a i n t i f f  was a  l i c e n s e d  d r i v e r  
and what was h i s  degree  of  s k i l l ,  and should have 
advised t h e  p l a i n t i f f  of  an i n t e n t i o n  t o  app ly  t o  

amend a t  an e a r l y  s t a g e .  I do n o t  c o n s i d e r  h e  should  
be al lowed t o  amend a t  t h e  h e e l  of t h e  h u n t ,  when a l l  
evidence has been c a l l e d ,  f u r t h e r  evidence  having 
been c a l l e d  i n  P o r t  Moresby a f t e r  t h e  p l a i n t i f f  was 
r e l e a s e d  from f u r t h e r  a t t endance  i n  Lae, presumably 

t o  r e t u r n  t o  Kavieng, I r e f u s e  t h e  a p p l i c a t i o n ;  bu t  

I may s a y  t h a t  I do n o t c o n s i d e r  t h e  a c t i o n  i s  a f f e c t -  

ed b y  my d e c i s i o n ,  a s  t h e r e  i s  i n  my opinion no e v i -  
dence which would suppor t  such a  p a r t i c u l a r  o f  

negl igence .  

On 27 th  May 1970, t h e  p l a i n t i f f  then  be ing  
t h e  h o l d e r  of  a  pe rmi t  t o  r i d e  a  motor c y c l e ,  was 

d r i v i n g  such a  c y c l e  equipped w i t h  "L" p l a t e s  f r o n t  

and r e a r ,  i n  Markham Road, Lae towards i t s  T i n t e r -  
s e c t i o n  w i t h  Huon Road, He was t r a v e l l i n g ' a t  about  
25 miles p e r  hour  i n t e n d i n g  t o  proceed s t r a i g h t  a long 

Markham Road. A t  a  p o i n t  when it was SOme 50 f e e t  
away he f i r s t  took n o t e  of  a  c a r  d r i v e n  by t h e  defend- 

a n t .  He thought  t h e  c a r  was "going s t r a i g h t  .., t h a t  
it would con t inue  a long Markham Road-and p a s s  (him) 

on ( h i s )  r i g h t .  H i s  evidence  cont inued - "I was 
c r o s s i n g  on t h e  h i l l  .... I was s u r p r i s e d  t h a t  t h e  
c a r  came on my r i g h t  s i d e  and j u s t  tu rned .  He was 
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1972 - t r y i n g  t o  t u r n  up h e r e  on Huon Road, He t u r n e d  i n t o  

T a l i  iny s i d e  . . , ." He i n d i c a t e d  t h a t  t h e  c a r  began t o  t u r n  
Kaipeng when he  was a b o u t - t w e l v e  f e e t  away from it, t h a t  t h e  

*Raquel c a r  was going v e r y  f a s t .  H e  though t  t h e  c a r - w o u l d  v. ;. 

Smerdon come and s t o p .  He d i d  n o t  r e a l i s e  i t - w o u l d  j u s t  come 
and t u r n .  The c a r  d i d  n o t  g i v e  a  s i g n a l .  The f r o n t  

'rentice' of  t h e  c a r  h i t  t h e  s i d e  of  t h e  motor c y c l e ' s  back J. 
wheel.  A w i t n e s s ,  John Loe, s a i d  he  saw t h e  a c c i d e n t  
from a  p o i n t  some twenty t o  twen ty - f ive  f e e t  away - 
he had been p l a y i n g  f o o t b a l l  a l o n g s i d e  t h e  road ;  see -  
i n g  t h e  p l a i n t i f f  approaching he  c a l l e d  o u t  t o  him 

b u t  f a i l e d  t o  ga in  h i s  a t t e n t i o n .  He s t a t e d  t h e  c a r  

t u r n e d  r i g h t  wi thou t  s topp ing .  The f r o n t  o f  t h e  c a r  
h i t  t h e  motor b i k e  on t h e  f r o n t  mudguard of  t h e  b ike .  

The s i g n a l  l i g h t  of  t h e  c a r  was n o t  f l a s h i n g .  The 

motor b i k e  d i d  n o t  change course  o r  speed.  He was 

amazed when he saw t h e  c a r  a c t u a l l y  h i t  t h e  b ike .  An 
a t t a c k  was mounted on t h i s  w i t n e s s ,  t o  s u g g e s t  t h a t  
he  was n o t  p r e s e n t ,  and d i d  n o t  s e e  t h e  a c c i d e n t  - 
t h a t  he  came along a s  an a f t e r - t h o u g h t  t o  b o l s t e r  t h e  
p l a i n t i f f ' s  case .  Th i s  a t t a c k  was based on t h e  f a c t  

t h a t  t h e  i n v e s t i g a t i n g  policeman Kinsim ( a t  t h e  t i m e  
of t h e  a c c i d e n t ,  a  c a d e t  o f f i c e r ) ,  had no r e c o r d  of 
Loe 's  be ing a  w i t n e s s ,  and d i d . n o t  speak t o  him. Loe 

s a i d  he  gave h i s  name t o  a  s u b - i n s p e c t o r  immediately 
a f t e r  t h e  a c c i d e n t  and t h a t  he  was a t  t h a t  t ime hold-  

i n g  t h e  p l a i n t i f f  (presumably on t h e  g round) .  Kinsim 
came t o  t h e  scene  some t i m e  l a t e s ,  accord ing  t o  h i s  
evidence ,  on i n s t r u c t i o n s  of  Sub- Inspec to r  Rogers. 

I would n o t  b e  s u r p r i s e d  t h a t  a s u b - i n s p e c t o r  would 
f a i l  t o  n o t e  a  w i t n e s s ' s  name on t o  a  f i l e  o r  i n t o  a  

notebook being kep t  by a  c a d e t  o f f i c e r .  I a c c e p t  t h e  
w i t n e s s  a s  a  w i t n e s s  of  t r u t h .  It was a l t e r n a t i v e l y  
sugges ted  from h i s  answer "Yes" t o  t h e  q u e s t i o n  "When 

you hea rd  t h e  c o l l i s i o n  you t u r n e d  and looked t h e  
o t h e r  way and saw t h e  c a r s  ( s i c )  t o g e t h e r " ,  fo l lowed 
by t h e  answer "No" t o  t h e  q u e s t i o n ,  i n t e r p r e t e d  
th rough  P i d g i n  a s ,  $'You d i d  n o t  s e e  t h e  c a r  b e f o r e  
t h a t "  - t h a t  he  had n o t  a c t u a l l y  seen  t h e  impact .  TO 

a  l i k e  q u e s t i o n ,  "I s u g g e s t  you d i d  n o t  a c t u a l l y  s e e  

t h e  b i k e  h i t  t h e  c a r "  he  r e p l i e d ,  "NO, I saw it1'. I 
am s a t i s f i e d  from t h e  whole o f  t h e  w i t n e s s ' s  ev idence  
t h a t  h e  did s e e  t h e  impact occur .  However, I do n o t  

t h i n k  a l l  h i s  r e c o l l e c t i o n s  o f  t h e  a c c i d e n t  a r e  

c o r r e c t .  



Sub- Inspec to r  ( a s  he now i s )  Kinsim a t t e n d e d  t h e  

scene  and r e p o r t e d ,  i n  h i s  r e c o l l e c t i o n  ( h e  had no notebook 

p r e s e n t l y  a v a i l a b l e ) ,  t h a t  t h e  c a r  was damaged o n l y  on i t s  
s i d e  - b o t h  doors  on t h e  p a s s e n g e r ' s s i d e .  The defendant  
admi t t ed  t o  him he was t u r n i n g  r i g h t  a t  t h e  i n t e r s e c t i o n ,  

b u t  s a i d  he  was t r a v e l l i n g  a t  f i v e  m i l e s  p e r  hour.  

The de fendan t  s t a t e d  t h e  t ime o f  t h e  day a s  about  

5.45 p.m. - t h a t  he  was d r i v i n g  w i t h  pa rk ing  l i g h t s  on, 

t h a t  he  had changed from second g e a r  coming o u t  o f  Hermes 

S t r e e t  (some hundred y a r d s  from t h e . p o i n t  o f  impac t )  t o  

t h i r d  g e a r ,  t h a t  he t u r n e d  h i s  r i g h t - t u r n  i .ndi .cator  on and 
reduced speed ,  t h a t  he was look ing  ahead. That  he  changed 

down a g a i n  t o  second. g e a r  and proceeded t o  t u r n .  Tha t  h e  

f i r s t  saw t h e  p l a i n t i f f s s  motor c y c l e  approaching him when 

it  was f i f t e e n  t o  twen ty  f e e t  away from him. That  he  t r i e d  

t o  i n c r e a s e  speed t o  avoid  t h e  a c c i d e n t ,  That  t h e  motor 

c y c l e  s t r u c k  t h e  passenger  s i d e  o f  t h e  c a r .  That  t h e r e  
were no marks i n  f r o n t  o f  h i s  c a r  from t h i s  a c c i d e n t .  That  

t h e  motor c y c l e  was c l o s e  t o  i t s  l e f t  s i d e  o f  t h e  road  and 

looked. a s  though t h e  d r i v e r  was i n t e n d i n g  t o  go s t r a i g h t  

ahead - p a s s i n g  i n  f r o n t  of h i s  c a r .  The d e f e n d a n t  i n  
c rossexamina t ion  admi t t ed  t o  be ing  a b l e  t o  s e e  approaching 

c a r s  (from about  t h e  p o i n t  o f  impac t )  some f o r t y  t o  f i f t y  

ya rds  away. A view had o f  t h e  scene  does n o t  s u p p o r t  t h i s  

p i e c e  o f  t h e  d e f e n d a n t ' s  ev idence .  If I were e n t i t l e d ,  a s  

I assume I am n o t ,  t o  s u b s t i t u t e  my own o b s e r v a t i o n s  I 
would e s t i m a t e  t h a t  t h e  view a t  t h e  p o i n t  o f  impact  was 

some 100 t o  150 y a r d s  a t  l e a s t .  He s a i d  he  d i d  l o o k  b u t  

" ( t h e  p l a i n t i f f )  was n o t  t h e r e  p r i o r  t o  my t u r n i n g  i n t o  

Huon Road". He though t  then  a  c o l l i s i o n  was unavoidable .  

I make t h e  f o l l o w i n g  f i n d i n g s  o f  f a c t  - 
t h e  p l a i n t i f f  was p roceed ing  a t  25 m i l e s  p e r  
hour  i n  a  p o s i t i o n  on t h e  roadway towards  h i s  

l e f t  hand s i d e  o f  t h e  bitumen i n  Markham Road 
going towards Voco P o i n t ;  

t h e  de fendan t  a t  t h a t  p o i n t  of t i m e  was approach- 

i n g  i n  t h e  o p p o s i t e  d i r e c t i o n  and was d e c r e a s i n g  
speed ,  t h a t  he  was t r a v e l l i n g  s l o w l y  i n  second 

g e a r  immedia te ly  b e f o r e  t h e  p o i n t  o f  impact  a t  

some f o u r  t o  f i v e  m i l e s  p e r  hour ;  

t h a t  t h e  p l a i n t i f f ' s  motor c y c l e  would have been 
v i s i b l e  t o  t h e  de fendan t  a t  l e a s t  f i f t y  y a r d s  

b e f o r e  it reached t h e  i n t e r s e c t i o n ;  



t h e  defendant  tu rned  a c r o s s  t h e  motor c y c l e ' s  

p a t h  when it was i n  h i s  c l o s e  p rox imi ty ,  t h a t  he 
was a c t u a l l y  making h i s  t u r n  when he  f i r s t  saw 
it a t  a  d i s t a n c e  o f  some 15 t o  20 f e e t  away; 

t h a t  t h e  p l a i n t i f f ' s  motor c y c l e  d i d  n o t  a l t e r  

course  o r  speed b e f o r e  t h e  impact ;  

t h a t  t h e  impact  occur red  n e a r  t h e  extreme l e f t  

edge of  t h e  bitumen of  Markham Road and c l o s e  t o  
t h e  t r a f f i c  dome which i s  i n  t h e  c e n t r e  of  t h e  
jaws of  Huon Road. 

I am s a t i s f i e d  t h a t  t h e  impact  occur red  on t h e  

p a s s e n g e r ' s  s i d e  of  t h e  motor c a r .  It appears  t o  me p ro -  
b a b l e  t h a t  b u t  f o r  t h e  a c c e l e r a t i o n  of  t h e  motor c a r  it 

may w e l l  have h i t  t h e  s i d e  o f  t h e  motor c y c l e .  I am un- 
a b l e  t o  b e  s a t i s f i e d  t h a t  t h e  de fendan t  was g i v i n g  a  r i g h t  
hand t u r n  s i g n a l .  I n s o f a r  a s  he  d i d  n o t  a c t u a l l y  s e e  t h e  
p l a i n t i f f ' s  motor b i k e  u n t i l  a  f r a c t i o n  of  a  second b e f o r e  
impact ,  I r a t h e r  f e e l  he  was no t .  But even assuming tha t .  

he  was so  s i g n a l l i n g  h i s  i n t e n t i o n  t o  t u r n ,  t h e  p l a i n t i f f  
was e n t i t l e d  t o  assume, g iven t h e  r e l a t i v e  p o s i t i o n  of t h e  
v e h i c l e s ,  t h e i r  speeds  and c o u r s e s ,  t h a t  t h e  de fendan t  

would - s low f u r t h e r  and i f  n e c e s s a r y  s t a n d ,  u n t i l  he  could  
t u r n  s a f e l y .  I n o t e  from t h e  d e f e n d a n t ' s  evidence  t h a t  he  

s a y s  he  had t r a v e l l e d  i n  h i s  e s t i m a t e  some f i f t e e n  f e e t  
a c r o s s  Markham Road b e f o r e  s e e i n g  t h e  motor c y c l e .  

That  t h e  p l a i n t i f f  d i d  n o t  s e e  o r  n o t i c e  t h e  de- 

f e n d a n t ' s  motor c a r  a t  an e a r l i e r  p o i n t  of  t i m e ,  i s  n o t  i n  
my op in ion  a  c o n t r i b u t o r y  cause  of  t h e  a c c i d e n t  - because 
h e  was e n t i t l e d  t o  assume u n t i l  t h a t  v e h i c l e  a c t u a l l y  be- 

gan t o  t u r n  t h a t  it would n o t  t u r n  i n  f r o n t  o f h i s  c a r  so- 
a s  t o  endanger o r  p o s s i b l y  c o l l i d e  w i t h  him. I f i n d  n e g l i -  

gence c l e a r l y  e s t a b l i s h e d  i n  t h e  defendant  i n  h i s  f a i l i n g  
t o  keep a  p r o p e r  look o u t ,  i n  h i s  t r y i n g  t o  execu te  a  r i g h t  
hand t u r n  when n e i t h e r  t h e  t ime  n o r  o p p o r t u n i t y  was a v a i l -  

a b l e  f o r  him t o  do s o ,  i n  h i s  f a i l i n g  t o  s low s u f f i c i e n t l y  
o r  s t o p  o r  a l t e r  c o u r s e  s o  a s  t o  avo id  a c o l l i s i o n .  I f i n d  

t h e r e  was no c o n t r i b u t o r y  neg l igence  on t h e  p a r t  of  t h e  
p l a i n t i f f .  The p l a i n t i f f  i s  t h e r e f o r e  e n t i t l e d  t o  a  
v e r d i c t .  

The p l a i n t i f f  i s  an ungraded t e a c h e r  of  some 39 

t o  40 y e a r s  o f  age. I n  t h e  op in ion  o f  h i s  headmaster  he  i s  
"an i n t e l l i g e n t  p e r s o n N .  He began a s  a  cinematograph 
o p e r a t o r  a t  S o g e r i  School ,  and was encouraged t o  go i n  f o r  



pr imary  t e a c h i n g ,  d e s p i t e  h i s  minimal educa t ion .  H i s  
headmaster  f o r  two y e a r s  a t  Bowali Primary T  School ,  Lae, 

d e s c r i b e s  him a s  "one of  t h e  b e s t  t e a c h e r s  (he  h a s )  e v e r  

had anything t o  do wi th .  He w a s n ' t  ve ry  w e l l  t r a i n e d  b u t  

had e x c e l l e n t  t e a c h i n g  r e p o r t s " .  He t a u g h t  P r e p a r a t o r y  

and S tandard  1 a f t e r  having achieved o n l y  S tandard  7  him- 
s e l f .  A s  a  t e a c h e r  ( a s  d i s t i n g u i s h e d  from an Education 

o f f i c e r )  i n  t h e  Papua New Guinea Education S e r v i c e  one 

cannot  g e t  h i g h e r  than  being an ungraded t e a c h e r  wi thou t  
Form I1 q u a l i f i c a t i o n s ,  normally.  But i f  one p a s s e s  two 

Form I1 s u b j e c t s  one can go a u t o m a t i c a l l y  t o  t e a c h e r  Grade 

1, thence  one can be promoted a s  f a r  a s  t e a c h e r  Grade 3 

wi thou t  f u r t h e r  q u a l i f i c a t i o n s .  A t  t h a t  l e v e l  a  f u r t h e r  

b a r r i e r  e x i s t s .  H i s  headmaster ,  M r .  Kenna, had been he lp -  
i n g  him and had no doubt  a s  t o  h i s  p r o s p e c t s  of success -  

f u l l y  a t t a i n i n g  h i s  second Form I1 s u b j e c t  (he  had a l r e a d y  
gained one), I n  a d d i t i o n ,  a p p a r e n t l y  a s  a  s p e c i a l  d ispen-  

s a t i o n ,  a s  an o l d e r  t e a c h e r ,  he could  have become t e a c h e r  
Grade 1 up u n t i l  1973 when t h i s  concess ion ends ,  even with- 
& o b t a i n i n g  Form I1 s u b j e c t s .  M r .  Nei'cz who was c a l l e d  

by t h e  defendant  and who i s  Super in tenden t  of  Opera t ions  i n  

t h e  Primary Div i s ion  of  t h e  Department o f  Education c l a r i -  

f i e d  t h a t  promotion i n  t h e  depar tment  depends u l t i m a t e l y  on 
i n s p e c t i o n  r e p o r t s .  From t h e  headmas te r ' s  evidence  which 
was read  t o  him he s t a t e d  t h a t  he  would i n f e r  t h a t  t h e  

p l a i n t i f f  had o b t a i n e d  a  r a t i n g  o f  9  o r  1 0  (seemingly t h i s  

i s  e q u i v a l e n t  t o  be ing  i n  t h e  t o p  1 0  p e r  c e n t  of  t e a c h e r s  

a t  h i s  l e v e l  - s e e  t h e  judgment of  Muirhead, A . J .  i n  Larqo 
Gerebi  v. Joseph Tomonoi and Anor. (1)).  M r .  N e i t z  agreed 

t h a t  t h e  p l a i n t i f f  would have g o t  automat ic  r e c l a s s i f i c a -  

t i o n  t h i s  y e a r  (1372) .  I am s a t i s f i e d  from t h e  evidence  
of M r .  Kenna and M r .  N e i t z  and from my o b s e r v a t i o n  of  t h e  

p l a i n t i f f  t h a t  he was an e n t h u s i a s t i c  t e a c h e r  devoted t o ,  

and en joy ing  t h e  p r a c t i c e  of  h i s  p r o f e s s i o n ,  who was among 
t h e  b e s t  t e a c h e r s  o f  h i s  l e v e l ,  who would have looked f o r -  

ward t o  and whom I would have expec ted  t o  have g a i n e d ,  

promotion up a s  f a r  a s  Grade 3 ,  and who might  w e l l  have i n  

h i s  d e d i c a t i o n ,  gone beyond t h e  r e t i r i n g  age  o f  55 y e a r s .  
The p l a i n t i f f  resumed t e a c h i n g  a f t e r  t h e  a c c i d e n t  f o r  a  

p e r i o d  of  some 14 t o  1 5  weeks b u t  a p p a r e n t l y  he  found it 

imposs ib le .  H i s  headmaster  s a i d  t h a t  he  was p u t  on l i g h t  

d u t i e s  b u t  found it imposs ib le  t o  t e a c h  a c l a s s .  He could  

n o t  handle  b lackboard ,  r u l e r s ,  books; he  could n o t  p a r t i c i -  
p a t e  w i t h  t h e  c h i l d r e n  i n  games and o t h e r  a c t i v i t i e s  

( 1 )  Unreport'ed judgment No. 695 o f  4/9/1972 a t  p .  1 6  



n e c e s s a r y  w i t h  younger c h i l d r e n .  He was a l s o  s u f f e r i n g  

p a i n  from h i s  i n j u r i e s .  He complained t h a t  he could  n o t  

s l e e p  a t  n i g h t  because of t h e  p a i n  s o  he  was n o t  f i t  f o r  

work each morning. The headmaster  was asked whether  he 

was a b l e  t o  e x p r e s s  op in ion  a s  t o  t h e  l i k e l i h o o d  of  t h e  

p l a i n t i f f  be ing  re-employed and s a i d  t h a t  it was ve ry  

d o u b t f u l ,  i n  h i s  f i r s t - h a n d  exper ience .  The p l a i n t i f f ' s  

i n j u r i e s  d i d  n o t  seem t o  have improved and o v e r a l l  he  

would s a y  i t  would be imposs ib le  f o r  him t o  do a  f u l l  

d a y ' s  t each ing .  

The p l a i n t i f f  was examined by a  M r .  Lumsden, t h e  

r e g i o n a l  p s y c h b / o . ~ i s t  s t a t i o n e d  a t  Rabaul ,  on 25 th  October,  

1971 and aga in  i n  September o f  t h i s  y e a r ,  I n  October,  1971 

M r .  Lumsden found t h e  p l a i n t i f f ' s  memory t o  be poor  and 

t h a t  he appeared t o  be f a i r l y  confused;  He had a  r e l a t i v e -  

l y ' p o o r  memory f o r  s h o r t  o r  r e c e n t  e v e n t s ,  f o r  sequences i n  
numbers and i n  t app ing  t a s k s .  He was a  l i t t l e  l e s s  con- 

fused  on t h e  second examination of  him t h i s  y e a r .  I n  M r .  

Lumsden's o p i n i o n ,  t h e  i n j u r y  t h a t  he s t i l l  h a s ,  l e a v e s  him 
unable  t o  work. He was f i r m l y  of  t h e  op in ion  t h a t  he  w i l l  

n o t  be a b l e  t o  t e a c h .  Th i s  o p i n i o n  was a p p a r e n t l y  based on 
h i s  f i n d i n g s  t h a t  t h e  p l a i n t i f f  i s  now unable  t o  t h i n k  pro-  

p e r l y  o r  make u s e  of  a l l  f a c e t s  o f  h i s  i n t e l l e c t ,  and on 

emot ional  f a c t o r s  i n h e r e n t  i n  him a s  a  r e s u l t  of  t h i s  l o s s .  
He f e l t  t h a t  t h e  p l a i n t i f f  had v e r y  d e f i n i t e  problems i n  

a d j u s t i n g  t o  t h e  i n j u r y .  He was v e r y  dependent  on o t h e r  

peop le  which was p u t t i n g  heavy s t r a i n  on h i s  f a m i l y ,  and i n  

t u r n  t h i s  made him v e r y  worr ied  about  h i s  n o t  be ing  a b l e  t o  
work, and he  i s  a l s o  confused about  t h i n g s  t h a t  he  could 

remember and do b e f o r e ,  b u t  now cannot  remember o r  do. He 

has  a  v e r y  poor  image of  h i m s e l f .  I n  M r .  Lumsden's op in ion  

i f  t h e r e  were any chance o f  improvement i n  t h e  f u t u r e  it 
could  be o v e r  a  p e r i o d  of  t e n  y e a r s  and he  would then  b e  
too  o l d  t o  t e a c h ,  The overa l i - f ind ings  o f  h i s  t e s t i n g s  
i h d i c a t e d  a  l o s s  o f  a b s t r a c t  r eason ing  performance a s  w e l l  

a s  non-verbal  performance which was c o n s i s t e n t  w i t h  an 

a d u l t  s u f f e r i n g  b r a i n  damage. 

I t  i s  c l e a r  t h a t  t h e  p l a i n t i f f  s u f f e r e d  v e r y  

g rave  i n j u r i e s  indeed i n  t h e  a c c i d e n t .  He was f o u r  months 

i n  h o s p i t a l  undergoing o p e r a t i o n s  and t r e a t m e n t  and f o r  

t h e  f i r s t  t e n  days  of  t h i s  p e r i o d  he was unconscious .  He 

had f o u r  major o p e r a t i o n s .  On admission he was unconscious 

and i n  a  c r i t i c a l  c o n d i t i o n  a s  a  r e s u l t  of  m u l t i p l e  i n j u r i e s  

i n c l u d i n g  b l e e d i n g  from t h e  mouth which t h r e a t e n e d  asphyxia!  



i n j u r i e s  were - 
a  c losed  head i n j u r y  r e s u l t i n g  i n  unconscious-  

n e s s ;  

a  f r a c t u r e  of  t h e  mandible,  a  compound f r a c t u r e  

of t h e  premolar  r e g i o n ,  and a  c l o s e d  f r a c t u r e  of 
t h e  r i g h t  condyle;  

complete p a r a l y s i s  of  t h e  l e f t  arm w i t h  a  c losed  

f r a c t u r e  of  t h e  s h a f t  of  t h e  humerus, d i s l o c a -  

t i o n  o f  t h e  l e f t  elbow, compound comminuted 

f r a c t u r e  of  t h e  r a d i u s  and u l n a  and f r a c t u r e s  o f  
some s m a l l  bones of t h e  hand; 

l e f t  l e g ,  a  f r a c t u r e  of t h e  s h a f t  of  t h e  l e f t  

femur, minimal-ly compound. 

Apparent ly  he had made a  good r e c o v e r y ,  i n  medi- 

c a l  t e rms ,  from t h e  head i n j u r y  and f r a c t u r e  of  t h e  jaw, 
though he h imsel f  . has  . some compla in ts  i n  t h i s  r e s p e c t .  

The l e f t  l e g  a l s o  u n i t e d  s a t i s f a c t o r i l y  and does n o t  l e a v e  

him w i t h  a  de fo rmi ty .  H i s  major  and g r o s s  i n j u r y  remain- 

i n g ,  i s  t h a t  of t h e  l e f t  arm. Apart  from some minor bony 
de fo rmi ty  t h e r e o f  r e s u l t i n g  from t h e  m u l t i p l e  i n j u r i e s ,  

t h e r e  i s  a  p e r s i s t i n g  t o t a l  p a r a l y s i s  of t h e  l e f t  arm. 

Th i s  r e s u l t s  from b r a c h i a l  p lexus  i n j u r y  - a v u l s i o n  o f  t h e  

main nerve' t r u n k  i n  t h e  l e f t  s i d e  of  t h e  neck. D r .  Shep- 

herd  i n  1970 was of  t h e  op in ion  t h a t  it was u n l i k e l y ,  a l -  
though n o t  imposs ib le ,  t h a t  t h e r e  would b e  any recovery .  

D r .  Robson, a  s p e c i a l i s t  surgeon,  who examined him i n  

December, 1971 t h e n  observed t h a t  t h e  l e f t  arm had almost  

n e g l i g i b l e  f u n c t i o n  p r e s e n t  and he agreed i n  t h e  p a t i e n t ' s  

op in ion  of  h imsel f  t h a t  t h e  p a t i e n t  would p r o b a b l y  n o t  
work aga in .  D r .  Berg examined t h e  p l a i n t i f f  r e c e n t l y  and 
r e p o r t e d  t h a t  t h e  jaw i n j u r y  has  r e s u l t e d  i n  a  s a t i s f a c t -  

o r y  union a l though  t h e r e  i s  some r e s t r i c t i o n  on chewing 

a c t i v i t y  and t h e r e  i s  an uneven b i t e .  He a l s o  r e p o r t s  

t h e  l e f t  arm a s  be ing comple te ly  p a r a l y s e d  and t h a t  t h e r e  

i s  permanent damage t o  t h e  nerve  supp ly  i n  t h a t  arm, The 
whole arm i s  wasted and i s  q u i t e  u s e l e s s .  He e s t i m a t e s  

t h a t  Che p l a i n t i f f  would have had c o n s i d e r a b l e  p a i n  

. lessened however by h i s  s t a t e  of  unconsciousness  i n  t h e  

f i r s t  t e n  days  when t h e  p a i n  would normal ly  have been a t  

i t s  s e v e r e s t .  He d i d  n o t  t h i n k  t h a t  t h e  p l a i n t i f f  would 

be s u f f e r i n g  from s i g n i f i c a n t  p a i n  now and,  presumably 

i n f e r e n t i a l l y ,  i n t o  t h e  f u t u r e .  In  h i s  o p i n i o n  so  h i g h  

i s  t h e  i n j u r y ,  t h a t  it was most u n l i k e l y  t h a t  any nerve  



r e p a i r  would b e n e f i t  him a t  a l l ,  and he i n  f a c t  r e g a r d s  
t h e  arm a s  a  u s e l e s s  appendage, and has  a p p a r e n t l y  s t r o n g l y  
adv i sed  amputat ion of it. He d e s c r i b e s  t h e  p l a i n t i f f  a s  
having "a s p l i n t  and claw handtt.  I t  i s  be ing c a r r i e d  a t  
t h e  p r e s e n t  t ime  and a p p a r e n t l y  i n d e f i n i t e l y  f o r  t h e  f u t u r e  

i n  a  s l i n g .  The d o c t o r ' s  op in ion  i s  t h a t  t h e  was t ing  may 
g e t  worse b u t  he would n o t  expec t  t h e  c i r c u l a t i o n  t o  b e  
a f f e c t e d .  The r e s u l t  i s  t h a t  "he ' s  c a r r y i n g  around some- 

t h i n g  of a b s o l u t e l y  no use  a t  a l l  i n  t h e  shape  of  h i s  

pa ra lysed  l e f t  arm", He would expec t  no f u r t h e r  complica- 
t i o n s .  I n  crossexaminat ion  he s a i d  he  formed t h e  op in ion  
on q u e s t i o n i n g  t h e  p l a i n t i f f ,  t h a t  he had had v e r y  l i t t l e  
r e t r o g r a d e  amnesia,  and though he could  n o t  d e t e c t  any 
obvious abnormal i ty  o r  d e f e c t  i n  r e g a r d  t o  b r a i n  damage, 
t h e  f a c t  of unconsciousness  f o r  t e n  days a f t e r  t h e  a c c i d e n t  

must sugges t  t h a t  t h e  p l a i n t i f f  t h e r e i n  s u s t a i n e d  some 
reasonab ly  s e r i o u s  c e r e b r a l  damage. He admit ted  t h a t  he 
was more concerned w i t h  t h e  o r t h o p a e d i c  n a t u r e  of  t h e  

p l a i n t i f f ' s  i n j u r i e s .  

I am s a t i s f i e d  t h a t  i n  t h e  a c c i d e n t  t h e  p l a i n -  

t i f f  s u f f e r e d  some c e r e b r a l  i n j u r y  which has l e f t  him w i t h  

permanent impairment of  i n t e l l e c t ,  a  d i s t u r b a n c e  o f  t h i n k -  

i n g  p r o c e s s e s  and an emot ional  o v e r l a y  which i n  combination 

w i t h  h i s  p h y s i c a l  i n j u r y  has  had t h e  r e s u l t  t h a t  he w i l l  
never  be a b l e  t o  c a r r y  o u t  h i s  t e a c h i n g  work a g a i n .  

I am s a t i s f i e d  t h a t  a p a r t  from t h e  f i r s t  t e n  

days ,  whi le  i n  h o s p i t a l  t h e  p l a i n t i f f  must have s u f f e r e d  
c o n s i d e r a b l e  p a i n .  He himsel f  d e s c r i b e d  it a s  "heavy p a i n ,  
v e r y  p a i n f u l ,  everyday a l l  day  o f  each day". While unable  

t o  a c c e p t  h i s  ev idence  t h a t  h e  i s  " s t i l l  p a i n i n g  i n  ( h i s  

arm) ,"  I am s a t i s f i e d  t h a t  he may have some p a i n  i n  h i s  

knee on c e r t a i n  movements, t h a t  h i s  jaw i s  s t i l l  s o r e  and 
uncomfor table  and t h a t  a s  a  r e s u l t  of  t h e  head and f a c i a l  
i n j u r i e s  he  has  had t o  g i v e  up smoking and chewing b e t e l  

nu t .  It seems l i k e l y ,  i n  my op in ion ,  t h a t  thj .s  d e p r i v a t i o n  
would b e  permanent a f t e r  t h i s  l e n g t h  of  time. 

I am s a t i s f i e d  t h a t  h e  w i l l  n o t  s u f f e r  s i g n i f i -  

c a n t  p a i n  from t h e s e  r e s i d u a l  i n j u r i e s  i n  t h e  f u t u r e .  

Before t h e  a c c i d e n t  h i s  headmaster  d e s c r i b e s  t h e  

p l a i n t i f f  a s  a  v e r y  happy, s m i l i n g ,  l i v e l y  pe r son  who i s  

now r a t h e r  withdrawn and v e r y  q u i e t .  He was v e r y  i n t e r e s t -  

ed i n  e x t r a  c u r r i c u l a r  a c t i v i t i e s ,  p a r t i c u l a r l y  t h e  boys '  

s p o r t ,  and was t r a i n i n g  j u n i o r  b o y s ' f o o t b a l l  teams. He 
was a  v e r y  a c t i v e  s p e c t a t o r  when t h e  boys were p l a y i n g .  



He himself  gave t h e  c o u r t  t o  unders tand t h a t  he  a l s o  took 
a  hand i n ,  o r  " f o o t  i n , "  s o c c e r ,  b a s k e t b a l 1 , b a s e b a l l  and 

c r i c k e t  games, be ing p icked  t o  p l a y  on some weekends. .  He 

cannot  now of  course  move h i s  l e f t  arm a t  a l l  and he  i.s 

q u i t e  unable  t o  d r e s s  h imse l f .  Apparent ly  h i s  w i f e  a s s i s t s  

him n o t  o n l y  t o  have a  b a t h  b u t  t o  p u t  on h i s  l a p - l a p  and 

when necessa ry  h i s  s h i r t .  Even t h e  p u t t i n g  on o f  a  b e l t  
has  t o  be done by somebody e l s e .  He i s  a b l e  t o  w r i t e  w i t h  

h i s  r i g h t  hand b u t  a p p a r e n t l y  does n o t  read  a t  a l l  now be- 

cause  of  what he  d e s c r i b e s  a s  a  f e e l i n g  of  p a i n .  Previous-  

l y  he  used t o  r ead  t h e  newspapers, conf in ing  h i s  a t t e n t i o n  
mainly  t o  s p o r t  and t h e  happenings a t  t h e  House of Assembly. 

Living a s  he does now i n  t h e  v i l l a g e  h i s  wi fe  c a r r i e s  t h e  

r e s p o n s i b i l i t y  of  doing a l l  t h e  gardening and going t o  

market ,  where she  makes a  l i t t l e  b i t ,  b u t  n o t  much, money. 

H i s  a c t i v j - t i e s  seem t o  be n e g l i g i b l e ;  t h e  o n l y  m a t t e r s  of  
which he  spoke i n  t h e  r a t h e r  l e n g t h y  crossexaminat ion  of  
him were h i s  t a k i n g  an i n t e r e s t  i n  t h e  schoo l ing  of  h i s  

younger c h i l d r e n .  Apparent ly  he a s k s  them q u e s t i o n s  about  
t h i n g s ,  r e a d s  t h e i r  s e n t e n c e s  and c o r r e c t s  them f o r  them. 

The o v e r a l l  p i c t u r e  i s  one of  a  man who has n o t  o n l y  l o s t  

a  p r e v i o u s l y  keen enjoyment i n  h i s  p r o f e s s i o n a l  and e x t r a  

c u r r i c u l a r  a c t i v i t i e s  a s  a  t e a c h e r ,  b u t  one who has  been 

permanently depr ived of  most of  t h e  en joyab le  t h i n g s  i n  

t h e  l i v e l i h o o d  of  a  domestic  s e t t i n g  i n  a v i l l a g e .  

~t t h e  time o f  t h e  a c c i d e n t  M r .  R a q u e l l s  g r o s s  

annual  s a l a r y  was $1,070. From a  g r o s s  f o r t n i g h t l y  f i g u r e  

o f  $41.02 t h e r e  were deduc t ions  of  8 0  c e n t s  f o r  t a x  and 25 

c e n t s  f o r  P.S.A. s u b s c r i p t i o n .  Other  deduc t ions  f o r  r e n t  
and r e t i r e m e n t  b e n e f i t s  fund made weekly, should  n o t  I con- 

s i d e r  be deducted i n  t r y i n g  t o  a r r i v e  a t  a  n e t  f i g u r e  f o r  

purposes  o f  computing h i s  o u t  of  pocket  l o s s e s  t o  d a t e .  

It i s  now two y e a r s  f o u r  months s i n c e  t h e  a c c i d e n t .  During 

t h a t  p e r i o d  he  was employed back by t h e  Education Depart-  
ment f o r  some e igh tmonths ,  and t h e  amounts r e c e i v e d  f o r  

s i c k  l e a v e  both  a t  a  f u l l - p a y  r a t e  and h a l f - p a y  r a t e ,  a r e  

t h e  e q u i v a l e n t  of a n o t h e r  seven months1 pay. Taking t h i s  

a s  i n d i c a t i n g  t h a t  he  has  been p a i d  f o r  f i f t e e n  o f  t h e s e  

months, t h e  r e s u l t  i s  t h a t  h e  has  remained unpaid f o r  
t h i r t e e n  months of t h i s  two y e a r s  f o u r  months pe r iod .  I 

have adopted $40 p e r  f o r t n i g h t  a s  an a p p r o p r i a t e  f i g u r e  of  

r e a l  l o s s  which f o r  t h i r t e e n  months I compute a t  $1,040, 

I n  a t t empt ing  t o  compute h i s  f u t u r e  economic 

l o s s ,  I have had r e g a r d  t o  t h e  s a l a r y  ranges  r e l a t i n g  t o  

t h e  g rades  immediately above t h a t  i n  which he  was employed 



a t  t h e  t ime of t h e  a c c i d e n t .  A t  p r e s e n t  t h e  r a t e s  a r e  a s  
f o l l o w s  - 

i n  Grade 1 - $1,070 t o  $1,785; 

i n  Grade 2 - $1,785 t o  $2,155; and 
i n  Grade 3  - $2,155 t o  $2,555,  

I c o n s i d e r  t h a t  he would by now have been r e c l a s s i f i e d  a s  

a  t e a c h e r  Grade 1 and be r e c e i v i n g  y e a r l y  inc remen t s  t h a t  

would t a k e  him up t o  t h e  f i g u r e  o f  $1,785 p e r  annum. From 
t h e  evidence  a s  t o  h i s  a b i l i t i e s  and p r o f e s s i o n a l  ded ica -  

. . 
t i o n ,  I c o n s i d e r  it more p r o b a b l e  than  n o t  t h a t  he would 

have remained i n  t h e  se r i i i ce  a t  l e a s t  s i x t e e n  y e a r s  and 
t h a t  i n  t h a t  t ime he  w o u l d h a v e  p rogressed  t o  t h e  p r e s e n t  

r ange  o f  Grade 2  s a l a r y  which goes  u p  t o  $2 ,155;  and t h e n c e  

a g a i n  by  y e a r l y  i n c r e m e ~ t s  t o  t h e  t o p  range  o f  Grade 3 a s  

a t  h i s  r e t i r e m e n t  p e r i o d .  Given h i s  d i s p o s i t i o n  and 

a b i l i t i e s  I t h i n k  i t  q u i t e  r e a s o n a b l e  t o  e x p e c t  t h a t  he  

would have con t inued  working f o r  some y e a r s  a f t e r  r e a c h i n g  
t h e  55-year  mark and one would expec t  o f  course  t h e  r anges  

o f  s a l a r i e s  t o  i n c r e a s e  o v e r  t h a t  p e r i o d .  

I t  i s  d i f f i c u l t  t o  a r r i v e  a t  a  p r o p e r  f i g u r e  i n  
a l l  t h e  c i r cums tances  o b t a i n i n g  h e r e  o f  a  man's economic 

f u t u r e .  Doing t h e  b e s t  I can on t h e  m a t e r i a l  b e f o r e  me I 

have cons ide red  it r e a s o n a b l e  t o  assume t h a t  he would have 

been employed a t  Grade 1 l e v e l  f o r  some f i v e  y e a r s  and a t  

each  of Grades 2  and 3 f o r  some f i v e  y e a r s .  I c o n s i d e r  t h e  
f i g u r e  of $1 ,900 t o  f a i r l y  r e p r e s e n t  t h e  ave rage  annual  

e a r n i n g s  which I would expec t  hjm t o  ach ieve .  I n  a r r i v i n g  

a t  what h a s  now come t o  b e  c a l l e d  t h e  " m u l t i p l i c a n d "  i n  t h e  

Eng l i sh  c o u r t s '  j a rgon ,  I t a k e  t h i s  f i g u r e  r e p r e s e n t e d  

weekly a s  $38; and I a l l o w  a  deduc t ion  o f  $3 f o r  t a x a t i o n  
purposes  t o  a r r i v e  a t  a  n e t  f i g u r e  o f  $35 p e r  week. As I 

have accep ted  t h a t  he  would work f o r  a t  l e a s t  s i x t e e n  y e a r s  

I t h i n k  it i s  f a i r  t o  a c c e p t  t h i s  a s  t h e  " m u l t i p l i e r " .  I n  

a r r i v i n g  a t  t h e s e  I have a l lowed f o r  t h e  v i c i s s i t u d e s  o f  
l i f e  and t h e  p o s s i b i l i t y  o f  o t h e r  i n c a p a c i t a t i n g  f a c t o r s ,  

and such o t h e r  c o n t i n g e n c i e s  a s  I can env i sage ;  and making 

d i s c o u n t  f o r  t h e  enhanced v a l u e  o f  having t h e  p r e s e n t  sum 

o f  f u t u r e  e a r n i n g s ;  I have t h e n  had some r e g a r d  t o  t h e  

t a b l e s  o f  economic l o s s  appea r ing  i n  L e s l i e  and Br i t t s ,  
Motor V e h i c l e  Law (N.S.W.), 3 r d  e d i t i o n  a t  p. 704-5 - 
t h o s e  computed on an i n t e r e s t  r a t e  of 6 p e r  c e n t  p e r  annum. 

I c o n s i d e r  t h a t  t h e  f i g u r e  o f  $19,000 would f a i r l y  r e p r e s e n t  

compensation f o r  f u t u r e  economic l o s s .  



The q u e s t i o n s  of  compensation f o r  p a i n  and 

s u f f e r i n g  and f o r  t h e  l o s s  of enjoyment of  l i f e  a r e  of 

course  n o t o r i o u s l y  d i f f i c u l t .  One must do o n e ' s  b e s t  t o  
t r y  t o  g i v e  a  p r o p e r  measure o f  monetary compensation i n  
t h e  s e t t i n g  of  Papua New Guinea. I c o n s i d e r  $500 t o  be a  

f a i r  f i g u r e  t o  cover  p a i n  and s u f f e r i n g  t o  d a t e  and f o r  
t h e  f u t u r e .  There do no t  appear  t o  have been a  g r e a t  

number of  c a s e s  i n  which Papuan New,Gu5neanshave s u f f e r e d  
. , . ~  . . . , 

grave  i n j u r y  which has  c a l l e d f o r  c,ompensation. I have 

been a s s i s t e d  by a  c o n s i d e r a t i o n  o$ ' , the  judgments of  my 

b r o t h e ~ s  F r o s t  i n  &udi  ~ i & ' ~ : ' - i h & : ~ o r t  M o r e s b v F r e e z i n q  

CO. Ltd. .*& Anor.: (2), ~ameron'-smith 'A.J. i n  McCarthy v.  

The P u b l i c  Cqr i t .o r  'of ~ a p u a  a n d  ~ e & . ~ u i n e d  (3  ) , and 

Ol le rensh iw i n  f a p i d i k  v. Gseen :and Anor (4), and K e l l y  i n  

Leemba Yosuwc v:' ~ u m r e h  ~ e h e k o n i  and Anor, ( 5 ) .  I n  t h e  

l a s t  mentioned c a s e ,  i n  t h e  c i rcumstances  t h e r e p r e v a i l i n g ,  
815,000 was awarded under  t h e  heading of  l o s s  of  ameni t i e s  

and enjoyment of  l i f e  t o  a  p a r a p l e g i c ;  I n  Gaud i .Kidu7s  

c a s e  ( s u p r a )  ( 6 )  an amount of  $8,000 was awarded under  t h e  - 
same heading,  f o r  t h e  l o s s  of  a  l e g .  I have rega rd  t o  t h e  
f a c t  t h a t  a  sum of  maney i n  Papua New Guinea would be of  

more va lue  t o  a  v i l l a g e r  i n  h i s  v i l l a g e  s e t t i n g  t h a n  it 
would be t o  an A u s t r a l i a n  i n  an urban s e t t i n g .  However 

t h e r e  i s  a n o t h e r  a s p e c t ,  and perhaps  I may be pardoned f o r  

r e f e r r i n g  t o  what I s a i d  i n  t h e  c a s e  of  Tepra Tibuka v. 
Sheedv, a  c a s e  decided i n  Mount Hagen i n  A p r i l  1970, n o t  

r e p o r t e d ,  b u t  appear ing  i n  page 32 of  my C i v i l  Notebook 

No. 2. T h e r e i n  I i n d i c a t e d  t h a t  a  man who had been 
accustomed t o  a  f u l l  range of  v i l l a g e  a c t i v i t i e s  - h u n t i n g ,  

gardening,  s p o r t s ,  s i n g - s i n g ,  f i s h i n g ,  t h e  c a r r y i n g  of  

t i m b e r ,  t r e e  c l imbing and house-bui ld ing and garden work - 
would f i n d  t h a t  t h e  l o s s  of  a  l e g  ( i n  t h a t  c a s e )  would 

cause  a  more s e v e r e  i n v a s i o n  of  h i s  l i f e  t h a n  a  s i m i l a r  

l o s s  would t o  an u rban  d w e l l e r ;  t h a t  he  would b e  unab le  t o  

f a c e  and cope w i t h  haza rds  of  n a t u r e ,  f i r e  and f l o o d  and 
danger  from a t t a c k  b y  animals  o r  men i n  t h e  va ry ing  degrees 
o f  p r i m i t i v e  environment t h a t  he  might s t i l l  have t o  cope 

w i t h ;  t h a t  he  would b e  unable  t o  f o r a g e  f o r  and house h i s  

dependants  and c a r r y  on t h e  e s s e n t i a l  manly d u t i e s  of  t h e  

v i l l a g e .  Here t h e  p l a i n t i f f  has  s u f f e r e d  a  s i m i l a r  i n v a s i o n  
t o  h i s  l i f e .  He can n e i t h e r  en joy  t h e  a c t i v i t i e s  o f  h i s  

1967-68) P. & N.G.L.R. 466 a t  pp. 476,  477. 
1964) P. & N.G.L.R. 134 a t  o. 140. 
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p r o f e s s i o n a l  l i f e ,  no r  t h o s e  which he would have had i n  
t h e  v i l l a g e  i n  h i s  p e r i o d s  o f  l e a v e .  Nor can he t a k e  an  

a c t i v e  p a r t  i n  t h e  v i l l a g e  a c t i v i t i e s  o f  t h e  k ind  o u t -  

l i n e d  i n  Tepra ' s  case  ( s u p r a ) ,  which would be going on 
around him no doubt  i n  h i s  p r e s e n t  v i l l a g e  l i v i n g .  Doing 

t h e  b e s t  I can t o  e s t i m a t e  a  f i g u r e  o f  compensation f o r  

t h i s  head of  damage I a l low t h e  f i g u r e  o f  $7,000. The 

t o t a l  sum t h e r e f o r e  which I have al lowed under  t h e  v a r i o u s  

headings would be 827,540. Taking a  round view of  t h i s  

sum i n  t h e  l i g h t  of  t h e  p l a i n t i f f ' s  c i r cums tances ,  I con- 

s i d e r  t h a t  it i s  t h e  p r o p e r  sum which should  be awarded. 

I t h e r e f o r e  a s s e s s  damages i n  t h e  sum of 827,540.  

S o l i c i t o r  f o r  t h e  P l a i n t i f f :  W.A. L a l o r ,  P u b l i c  S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Defendant: Norman White & Rei tano  


