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1972 - T h i s  5 ~ s . m  a p p e a l  from a  c o n v i c t i o n  f o r  

Oct .  16 a d u l t e r y ,  b e f o r e  t h e  Local  Cour t  a t  Mendi. T h r e e  

grounds o f  appea l  were t o  be u rged ;  f i r s t l y ,  t h a t  t h e  

i n f o r m a t i o n  be ing  i n v a l i d l y  l a i d  - t h e  c o n v i c t i o n  

P r e n t i c e  cou ld  n o t  be s u s t a i n e d ;  s econd ly ,  t h a t  t h e r e  was no 

J. mar r i age ;  t h i r d l y ,  t h a t  t h e  a p p e l l a n t  was u n d e r  a  m i s -  
t a k e  o f  f a c t  i n  r e l a t i o n  t o  t h e  cha rge .  

It was o u t l i n e d  t h a t  a  c u r i o u s  p o s i t i o n  had 

a r i s e n  i n  t h a t  t h e  l e a r n e d  m a g i s t r a t e  had h e l d , d e s p i t e  
a l l e g a t i o n  by t h e  "husband" t h a t  $30 o f  b r i d e  p r i c e  
had been p a i d ,  t h a t  no amount of  money had i n  f a c t  

been p a i d ;  and he went on t o  ho ld  i n  c o n v i c t i n g  t h e  

a p p e l l a n t ,  t h a t  t h e r e  had been a  mar r j age  accord ing  t o  

n a t i v e  c:.~stom between Leo Eko and t h e  woman t h e  sub-  
j e c t  o f  c o n f l i c t .  I unde r s t and  t h a t  i t  i s  t o  be con- 
ceded now on t h e  "husband ' sn  b e h a l f  t h a t  a c c o r d i n g  t o  

Mendi d i s t r i c t  custom, no m a r r i a g e  o c c u r s  u n l e s s  and 

u n t i l  p a r t  o f  t h e  b r i d e  p r i c e  has  been p a i d ;  though 

Eko s t i l l  contends  t h a t  830 was p a i d .  I n  t h e  even-t I 
hea rd  o n l y  argument on t h e  f i r s t  ground o f  a p p e a l  a s  
I was of  t h e  o p i n i o n  t h a t  i f  I dec ided  t h i s  i n  t h e  

a p p e l l a n t ' s  f a v o u r  - o t h e r  argument would be o t i o s e .  

The i n f o r m a t i o n  concerned ,  was typed o u t  
showing "Geoff rey  Roscoe E. Vaki"  a s  in fo rman t ,  and 

p u r p o r t e d l y  was s igned  by a  M r .  Vak i ,  who I am i n -  
formed i s  a  p o l i c e  o f f i c e r  a t t a c h e d  t o  Mendi s t a t i o n .  
On t h e  p h o t o s t a t  copy b e f o r e  me, t h e  j .nformantfs  name 

has  been sco red  o u t  and t h e  words "Leo Eko" p l a c e d  
a l o n g s i d e .  No e x p l a n a t i o n  i s  o f f e r e d  f o r  t h i s  a l t e r a -  

t i o n .  A p p e l l a n t s s  counse l  submi t s  t h a t  t h e  compla in t  
was n o t  susceptible of amendment, even unde r  Sec.  27 
o f  t h e  Local  Cour t s  Ordinance because  it was n o t  a  
"complaint1'  w i t h i n  t h e  meaning o f  t h e  Nat ive  Admini s- 
t r a t i o n  R e g u l a t i o n s .  R e g u l a t i o n  84 (3 )  t h e r e o f  

p r o v i d e s :  - 



1972 - "No compla in t  s h a l l  be b rough t  a g a i n s t  any 

Joseph n a t i v e  under  t h e  l a s t  two p r e c e d i n g  sub- regu la -  
Asia v.  t i o n s  ( t h e y  r e l a t i n g  t o  a  cha rge  o f  a d u l t e r y )  
Leo Eko e x c e p t  by t h e  n a t i v e  husband o r  w i f e  of  t h e  

P r e n t i c e  woman o r  man w j t h  whom t h e  o f f e n c e  was committed, 
J. o r  i n  t h e  absence  of such  husband o r  w i f e ,  a s  

t h e  c a s e  may b e ,  hy h i s  o r  h e r  n e a r e s t  r e l a t i v e . "  

It canno t  be  s u g g e s t e d ,  I u n d e r s t a n d ,  t .hat t h e  p o l i c e  

o f f i c e r  Vaki was Leo E k o t s  " n e a r e s t  r e l a t i v e " .  

M r .  Ryan, f o r  t h e  r e s p o n d e n t ,  u r g e s  t h a t  I 
shou ld  c o n s t r u e  t h e  i n f o r m a t i o n  a s  having  been t a k e n  

o u t  by Vaki a s  agen t  f o r  Leo Eko; b u t  he was unab le  

t o  c i t e  any o r d i n a n c e ,  law o r  a u t h o r i t y  t h a t  wou1.d 

a l l o w  t h i s  t o  be  done. 

As Jordan  C . J .  p o i n t e d  o u t  i n  EX p a r t e  

L o v e l l  ( I ) ,  t h e  power o f  amendment g jven  by a  secti: . : .  
s u c h  a s  Sec .  27 o f  t h e  Local C o u r t s  Ordinance  (and  

t h e  comparable s e c t i o n  t h e r e  b e i n g  c o n s t r u e d  by H i s  

Honour was Sec.  65 o f  t h e  New South Wales Jus- t i .ces  

A C ~ )  i s  t o  be  g i v e n  a  wide c o n s t r u c t i o n  t o  f a c i l i t a t e  
r a t h e r  t h a n  hj.nder t h e  a d m i n i s t r a t i o n  of  t h e  law.  
But I am of t h e  o p i n i o n  t h a t  t h e  compla in t  h e r e  was 

n o t  one  a l lowed f o r  by law,  and no power i n  t h e  magjs- 

t r a t e  o f  amendment could  t u r n  it a t  t h e  h e a r i n g  in t ,o  

one l a i d  by " t h e  n a t i v e  husband . . . o r  i n  ( h i s )  absence 
h i s  n e a r e s t  r e l a t i v e " .  

No q u e s t i o n  appea r s  t o  have a r i s e n  a s  t o  a  
s u b s t i t u t e  cha rge  having  been l a i d  v e r b a l l y  a g a i n s t  

t h e  a p p e l l a n t .  Being t h e r e f o r e  o f  t.he o p i n i o n  t h a t  

t h e  compla in t  b rough t  or i .g i .na l ly  i n  t h e  name o f  Vaki 

and s i g n e d  by him, a l l e g e d l y  i n  r e s p e c t  o f  t h e  a d u l t e r y  
o f  t h e  accused  w i t h  t h e  w i f e  o f  one Leo Eko, i s  n o t  a  
compla in t  w i t h i n  t h e  meaning o f  Reg, 84(3)  of t h e  

Na t ive  A d m i n i s t r a t i o n  R e g u l a t i o n s ;  I am s a t i s f i e d  t h a t  
t h e r e  has  been a  s u b s t a n t i a l  m i s c a r r i a g e  o f  j u s t i c e .  

I t h e r e f o r e  a l l o w  t h e  appeal., quash  t h e  c o n v i c t i o n  and 
d i s m i s s  t h e  i n f o r m a t i o n .  
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