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INTERLOCUTORY JUDGMENT 

- O n c e - a g a i n  I f i n d  myself  i n  t h e  u n e n v i a b l e  

p o s i t i o n  o f  hav ing  t o  d e l i v e r  judgment w i t h o u t  t h e  

b e n e f i t  of  f u l l  argument and r e c o u r s e  t o  a u t h o r i t y .  
I have l i s t e n e d  t o  ev idence  on t h e  v o i r  d i r e  a s  t o  a  

b r i e f  s t a t e m e n t  made by a  v i l l a g e r  i n  t h e  Laiagam sub- 

d i s t r i c t  j u s t  b e f o r e  hj.s d e a t h i n  which he  s t a t e d -  

"Angalio ( t h e  accused)  s h o t  me, I ' m  go ing  t o  d i e  soon." 

I t  i s  urged  by t h e  Crown t h a t  thi.s should  be r e c e i v e d  
a s  a  dy ing  d e c l a r a t i o n .  The e v i d e n c e  e s t a b l i s h e s  t o  
my s a t i s f a c t i o n . t h a t  t n e  d e c e a s e d ' s  b r o t h e r  who bore  

him on h i s  b a c k , a r r o w  i n  t h r o a t  from t h e  s c e n e  where 

he  had been s h o t ,  f e l t  h i s  b r o t h e r  was go ing  t o  d i e  

and l e f t  him w i t h  h i s  w i f e  ( t h e  d e c e a s e d ' s ) ,  and went 
o f f  a n g r i l y ,  de termined t o  avenge him. That  t h e  man 

l a y  i n  h i s  w i f e ' s  p r e s e n c e  f o r  some hours  and d i e d  

from t h e  ar row wound t o  h i s  t h r o a t  and i n n a r d s .  That  

d u r i n g  t h a t  t ime  he asked  f o r  a  cup o f  c o l d  w a t e r  and 

used  t h e  words; and d u l y  d i e d .  That  a t  l e a s t  one  o l d  
man was p r e s e n t  b e s i d e s  h i s  w i f e  and hea rd  h i s  words. 

It i s  s u b m i t t e d  t o  me on t h e  d e f e n c e ' s  be-  
h a l f  t h a t  though t h e  r e q u i r e m e n t s  s e t  o u t  i n  C r o s s  on 

3 t  p .  529, appea r  t o  have been e s t a b l i s h e d  

t h e  d e c l a r a n t  has  d i e d ,  

t h e  t r i a l  i s  f o r  h i s  murder ,  

h i s  s t a t e m e n t  r e l a t e s  t o  t h e  c a u s e . o f  h i s  

d e a t h ,  

he was t h e n  unde r  a  s e t t l e d  h o p e l e s s  expec-  
t a t i o n  o f  d e a t h ,  

he  cou ld  have been a  competent w i t n e s s ;  

n e v e r t h e l e s s ,  t h e  d e c l a r a t i o n  shou ld  be  r e j e c t e d .  Thi-s 

submiss ion  i s  founded on t h e  te rms o f  t h e  1 8 t h  c e n t u r y  

d e c i s i o n  o f  Ch ie f  Baron Eyre which a p p e a r s  t o  p r e d i c a t e  

i n  r e l a t i o n  t o  dy ing  d e c l a r a t i o n s  a  C h r i s t i a n  b e l i e f  o f  



1972 - t h e  d e c l a r a n t  i n  a  h e r e a f t e r  and i n  a  judgment of  

human performance by an e x i s t i n g  De i ty .  Two of  my 
Reg.. y .  
Angallo b r o t h e r s  have had cause  t o  c o n s i d e r  t h e  a p p l i c a t i o n  

Kaimagali of  Eyre, C.B.  ' s  dictum s i n c e  my l a t e  - lamented b r o t h e r  

~ r e n i i c e  Ollerenshaw decided a g a i n s t  t h e  a d m i s s i b i l i t y  o f a  

J. dying d e c l a r a t i o n  by a  Trobr iand I s l a n d e r  ( ~ e q .  v. 
I 

Madobi (1) ) . U n f o r t u n a t e l y ,  counsel  were n o t  f u l l y  
prepared  t o - a r g u e  t h i s  p o i n t  a s  t h e  evidence  i n  ques- 

t i o n  had n o t  become a v a i l a b l e  u n t i l  a f t e r . t h e  c i r c u i t  

began, I am d r i v e n  t o  r e l y  on t h e  b r i e f  n o t e  o f  my 

b r o t h e r  C la r l t son ' s  d e c i s i o n  a d m i t t i n g  t h e  ev idence  of 

a  woman from t h e  i n s t a n t  d i s t r i c t  Laiagam ( I < i p a l i  

Ikarumls  case  ( 2 ) )  a t  p. 588 of  Edwards Cases on Evi- 

dence i n  A u s t r a l i a  ( s i c )  1968 ed;  and on my own hazy 

r e c o l l e c t i o n  o f  my b r o t h e r R a i n e l s  d e c i s i o n  on t h e  

s u b j e c t ,  I t h i n k  l a s t  y e a r .  A s  I r e c a l l ,  i n  t h e  l a t -  
t e r  d e c i s i o n ,  H i s  Honour was a t  p a i n s  t o  e s t a b l i s h  

t h a t  n o n - p r a c t i s i n g  C h r i s t i a n s  and pe r sons  o f  no be- 

l i e f  i n  a  h e r e a f t e r  a s  we l l  a s  non-Chr i s t i an  b e l i e v e r s  

kn a  h e r e a f t e r  could  b e  r e l i e d  upon t o  be t r u t h f u l  a t  
t h e  p o i n t  of  dea th .  

During c o u n s e l s '  a d d r e s s  I took  t h e  occas ion  

f o r  p o i n t i n g  o u t  t h a t  i n  a  number o f  c a s e s ,  a t  l e a s t  

i n  t h e  Western D i s t r i c t  where t h e r e . i s  a  b e l i e f  t h a t  

each d e a t h i s  occas ioned by s o r c e r y ,  I had been ac -  
customed t o  a  procedure  whereby a  dying man was ex- 

pec ted  t o  and d i d  nominate who had "caused" h i s  d e a t h  

by " so rce ry" .  The r e s u l t  u s u a l l y  i s  t h a t  an u n c l e  and 
nephew.team "arrange"  t h e  d e a t h  of  t h e  man nominated 

by t h e  dying man. And I i n s t a n c e d  t h e  d e a t h  of a  
s t a l w a r t  v i l l a g e  c o n s t a b l e  who t o l d  one "team" t h a t  x 
had caused h i s  d e a t h  (x was a c c o r d i n g l y  k i l l e d )  and 

a n o t h e r  "team" t h a t  y  had caused h i s  d e a t h  ( y  was 

a c c o r d i n g l y  k i l l e d ) .  I n  what t h e  deceased v i l l a g e  

c o n s t a b l e  might  have cons ide red  a  s u i t a b l e  addendum t o  
a  "Viking f u n e r a l "  - f o r - a - v i l l a g e - c o n s t a b l e ,  I was 
r e q u i r e d ,  a t  t h e  one s i t t i n g s ,  t o  d e a l  w i t h  cha rges  

a g a i n s t  t h e  a l l e g e d  k i l l e r s  of  b o t h  x  and y .  
. . 

I asked counsel  t o  make submiss ions  t o  me on 
t h e  b a s i s  t h a t  such a  s i t u a t i o n  i n  a l i n e  r i v a l r y  con- 

t e x t ,  might  have a r i s e n  h e r e ,  w i t h o u t  b e n e f i t  of s o r -  
ce ry .  I have consj-dered t h e  . f a c t s  i n  t h e  light. of  
such submiss ions .  

. . 
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I have n o t - h a d  t o  r e l y - o n - a  t o t a l l - y p a g a n - b a c k -  

ground a s  a s e t t i n g  f o r  f i n d i n g  t h a t  "every  m o t i v e  t o  

f a l s e h o o d  is  s i l enced , .  and t h e  mind i s  induced by t h e - m o s t  

powerful  c o n s i d e r a t i o n s - t o  s p e a k t h e  t r u t h . " .  Though t h e  
evidence  e s t a b l i s h e d t h a t  t h e  Enga people  i n v o l v e d  h i t h e r -  

t o  h a d n o  b e l i e f  i , n  a  h e r e a f t e r  and c o n s e q u e n t l y - t h e  

approach o f  death .  m i g h t  n o t  ipso- f a c t o  b e  though t  t o  i n -  

d u c e t h e m  t o  spesk  s o l e l y t h e  t r u t h ;  t h e r e  had been many 

y e a r s  of  C h r i s t i a n  i n f l u e n c e - i n  t h e  p a r t i c u l a r  v i l l a g e .  
The deceased had been going t o  C a t h o l i c  Mission Church 

every  Sunday f o r  one y e a r ,  a s  had h i s  wi fe ;  he  was t a k i n g  

i n s ' t r u c t i o n s  t o  be b a p t i s e d .  He would have been b a p t i s e d  

soon. The o l d  man W a l i t ,  a  f e l l o w  v i l l a g e r  who l i k e  t h e  

wife;was q u e r i e d  a s  t o p r i m i t i v e - b e l i e f s  which he  s a i d  

envisaged no h e r e a f t e r ,  expressed t h e  conven t iona l  s i m p l i -  
c i s t e  b e l i e f t h a t  i f  - he t o l d  l i e s  he would go t o  h e l l .  No 

d i r e c t  evidence  i s  a v a i l a b l e  of  course  a s  t o  t h e  p o s s i b l e  
C h r i s t i a n - i n f l u e n c e d  a c t u a l  b e l i e f s  of  t h e  deceased.  

On t h e  s t a n d a r d  of proof t h a t  I unders t and  t o  be 

a p p l i c a b l e  t o  t h e  admissjon of  evidence ,  namely t h e  ba lance  
of  p r o b a b i l i t i e s  (Ward's c a s e ,  and Donohoe's c a s e ) ,  I am 

s a t i s f i e d  t h a t  n o t  o n l y  a r e  t h e  Cross  i n d i c i a  e s t a b l i s h e d ;  

b u t  t h a t  t h e  s i t u a t i o n  of  t h e  dying man was a k i n  t o  t h a t  

aphor i sed  by Eyre,  C.B. i n  Woodcock's case .  I c o n s i d e r  

t h a t  t h e  deceased man's s t a t e m e n t s  a r e  a d m i s s i b l e  and I so 
r u l e .  

S o l i c i t o r  f o r  t h e  Crown : P.J .  Clay,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused : W.A. L a l o r ,  P u b l i c  S o l i c i t o r  


