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THE QUEEN v, ABIBI KERI of Toiawara

RUELETINTE

The accused has been charged with wilful
murder, fMr, Bradshaw of Counsel appears for him. Mr,
Bradshaw made it quite clear from the outset that ths
only issue was whether the accused intended to kill
the deceased; and he has not deviated ?rom this. The
case he seeks to make is that for a long time, Tiparom
tra, the deceased, had besen accusing Abibi of having
played some part in the death by drowning of the
deceaesed's brother Golu. It is said that this happened
agein immediately before the killing, when Tiparom made
a similar accusation. It is put that this was a case
of a straw breaking a camel's back and that Abibi
lashed out with an axe, killing Tiparom on the spur
of the moment, MNMr, Bradshaw hopes that this will
result ip his client being acguitted of the charge of
wilful murder, and convicted of murder only. As I
understand Counsel, he believes this is the bhast he
can do, and that a canviction for manslaughter only
is unlikely, although not impossible,

“enaia Elimo, a patrol officer, alleges that
the accused said in an interview, "I killed this man
because he mada ms angry", and Ybecause I was angry¥,
In cross-~examination the witness agreed that the
deceased!'s line had blamed Abibi for the esarlier

death by drowning of Golu. From what I can gather, N

the blame has heen wrongly put on the aceused, -—

Councillor Pala Yot was one of the road
party which included the accused and the deceased
on the day of the killing. He was @ most unsatisfactory
witness, his answers were rarely responsive to the
questions put to him. However, in one non—responsive
answer he said, usefully for once, "The victim's
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brothar who was drowned was blamed on the accused

who got angry and axed the deceased." He says the

accused looked very angry after he had killed
Tiparﬂm.

fledical evidence showed that there were four
separate axe blows, thres of which could have caused
deathg

- In Exhibit "8B", the section 103 statement to
the lower court, the accused said, inter alia, UTiperow
came up. He asked me if I ha{d) seen anyone kill his
brother and throw him in the river, 1 told him I hag

no knowledge of his brother, He asked me again and I
gave him the sams answer, He persisted in asking ms
over and over again so I got angry end killed him, I
told him that when his brother went missing I wes in the
village pulling logs for a bridge., Tiparam then said
that he had given my name to the Police and that I would
be in trouble, I asked him why hz had done this as I
knew nothing of the death of his brother, 1 became
angry and killed him, "

The accused told the patrol officer, "Tiparom
made me cross when hs asked me to go for court cass
apbout the possible killing of his. drowned hrother,"

He also said :hat Tiparom kept on saying he killed
Golu, which he denied, and said, "From then on, I

got very upszat so I made the first cut with axs {blade)
on the right hand shoulder.®

The accused nave euidenﬁe; I feel I must
set it out in full to do justice tc the argument,
Bhen his evidence-in--chisf concluded the Crown
Prosecutor did not cross-~examine, It is his failure
to de so that gives rise to the problem I will
shortly discuss,

The evidence~inw-chiaf was as folian,
omitting the formel opening parts:se

"I gut Tiparom with an axe,
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What was your thinking?

I did not know what I was doing,

Uhere was the axe immediately before you used it?
Laft near me; 2 or 2% feaet auway,

Before the trouble had Tiparom sald anything about
his dead brothez?

Yeg,

What? _

s will go to courtt,

About what? N -

He said, 'You have sasn my brother drowned by
somenne s8lse and you did not tell me and we will
g0 to court,!

hat did you think he meant about you not telling

him?

i thcughf Tiparom was blaming ma for the 5rawning.
What did you think this court Tiparom was doing
to take you to would do?

I was scared of what the Couzt would do, I
thought I would be imprisoned, I did not want to
go ta prison,

Did you kill Tiparom's brothex?

1 did not know anything about it, I was building
a hridge on the roadl

How leng before did Tiparom blame you?

in the morning until noon, On the day I killed
him. He blamed ms for a year and nwarly tuwo in
YRArLS,

Just before vou cut Tiparom did sgmething happen?
He said, 'You will be going to Court, Your
name's down in the Police Station, you are going
tn Court,! He repeated the same thing over and
over,

Just before you cut him describe what happened,

I was collecting stones, as socon as I arrived
from the river with stones the vwictim celled me
tp straighten up the Court, Tiparem said,

‘Now you are in trouble you did not tell my
brother drown, now let us go,' I felt I uwas
going to prison, 1 was very angry.

Remember chasing the Councillor?




A, I did not chase him, maybe he's trying to Court
ma, As soon ss I axed the victim 1 was on my way
to Poroma with my axe on my shoulder, I ran to
Poroma,

TQ HIS HONOQUR .

I can think of 2 axe blows, but after that I
can't think properly as to g third, I was in a
hurry to go to Poroma,Y

Mfr, Bradshaw then closed his case, there was no case
in reply, wnd Counsel submiitted that by the failure to cross-
examine the Crown was deemed to have acceptaed what the
accused said, insofar as that bore on the question of intenticn
to kill, He relied on Browne vi Dunn (1) and statemsnts from

two or thres text books that were in the very limited iibrary
at fMendi. Needless to say Mendi did not have The Reports,
Nor has Port Moreshy, but Browre v, Dunn (supra) {2} ies guite
fully reported in "Cockle's Cases and Statutes on Evidence",
This was not at Mendi,

fr, Bradshaw submitted that as matters stood this
was a case where the Crown should have cross-examined, and that
as a matter of law the Crown should be deemed to have accepted
the truth of what the accused said in gvidence, insofar as i£
touches on the issue of intent,

Remembering that Browne v, Dunn (supra) (3) was a

civil case, and having some recolleetion of the facts of an
English Court of Criminal Appeal case, and the resulbt, but

not the reasons, ths trial was adjourned so that I couyld avail
thyself of ths Supreme Court library. In fact, the English case
I partly remembersed was R, v, Hart (4).

The Crown Prosecutor submits that in view of the
svidence of the accused it was pointless and unnecessary for
him to cross-examine. He suggests that the evidence was of
aueh a nature, and so slight, that there was no reguirement
for him to seek to impeach the credit of the accused,

(1) -(1894) 6 R, &7 (3) (1894) 6 R, 67 ‘
(2) (18%4) 6 R, 67 ©(4) (1932) 23 £x, App.R,202
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There are not a great deal aof cases dealing with

problem. The starting point is Browne v. Dunn (supta) (5)
Flanagan v, Fahy (6)), I set out hereunder some sxtracts

the speeches 1n that casg that are qudted in Cockle,
Hel‘SChsll, Lel:o e

YLORD HERSCHELL, L.C, o 4 . . It secems to me to be
absolutely essential to the proper conduct of a
cause, where it is intended to suggest that a
witness is not speaking the truth on a particular
point, to direct his attention to the fact by some
guestions put in cross—examination showing that that
imputation is intended to be made, and not to take
his evidence and pass it by as a matter altogether
unchallenged, and then, when it is impossible for
fiim to explain, as perhaps he might have been able
to do if such guestions had bgen put te him, the

gircumstances which it is suggested indicate that the

story he tells ought not to be believed, to argue -
that he is a witness unWBrthy of credit. My Lords,

! have always understood that if you intend tor
impeach a witness you are bound, whilst he is in the
box, to give him an opportunity of making any
explanation which is open to himy and, as'it s88ms

to me, that is not ocnly a rule of professional
practice in the condugct of & case,'but is essentiagl
to fair play and fair dealing with witnesses,
Sometimes reflections have besen made upon exoessive
crogs-gxamination of witnesses, and it ‘has baen
complained of as undue; but it seems to me that a
crosg=-examination of a witness which errs in the
direction of excess may be far mors falr to him than
to leave him without cross-~sxamination, and after-
wards to suggest that he is not a witness of truth,

I mean upon & point on which it is not otheruwise
parfectly clear that he has had full notice beforehand
that there is an intention to impeach the credibility
of the story which he is telling. Of course I do not

(5) (1894) 6 R, 67

{6)

{1918) 2 ir,R, 381 at 388, 389




deny for a moment that there are cases in which

that notice has been so distinctly and unmistakably
given, and the point upen which he 1s impeached,

and is to be impeached, is so manifest, that it is not
nécessary to waste time in putting guestions to him
‘upon it, All I am saying is that it will not do to
impeach the credibility af a witness upoen a matter
on which he has not had any opportunity of giving an
BXplanétimn by reason of there having been no
suggestion whatever in the course of the cass that
his story is not accepted , , , .

LORD HALSBURY , 4 4 sesesassssonsassonreancsrsssones
-coc-oco-...--ac..n-.;unc'a--.....»so---o--oo-oftn
To my mind_nuthing would be more absolutsly unjust
than not to cross-examine witnessas upen evidence
which they have given, so as to give them notics,
and to give them an opportunity of explanation,

and an opportunity very often to defend their ocuwn
character, and, noit having given them such an
opportunity, to ask the jﬁty aftervards to disbelieve
what they have said, although not one guesition has
been directed either teo their credit or to the
acouracy of the facts they have deposed to , ., « .
LORD MORREIS , o 4 . There is anather point upan
which I would wish to guard mysslf, namely with respect
to laying down any hard-shd-fast rule as regards
crogss—examining a witness as a necessary preliminary
to impeaching his credit., In this case, 1 am
clearly of ogpinion that the witnssses, having given
their testimony, and not having been cross—-examined,
having deposed to a state of facts which is gquite
raconcilable with the rest of the case, it was
impossible for the plaintiff to ask the jury at the
trial, and it is impossible for him to ask any

legal fribunal, toc say that those witnesses are not
to be credited., But I can quite understand a cass
in which & story told by a witness may have been of
so ingredible and romancing a character that the
most effeciive cross-examination would be to ask

him teo leave the box, I therefore wish it to be
understood that I would not concur in ruling

-that it was necessary, in order to impsach a




witness's credit, that you should take him through
the story which he had told, giving him notice by
the guesticns that you impeached his credit,®

Browne v, Dunn {supra)} (7) is referred to in a

commentary in Criminal Law Review which I find most helpful,
See 0!'Connell v, Adams {8), It readss-

"In Browne v, Dunp, a civil action for libel,

it was held by the House of Lords that whers witnesses
had nct bsen crouss-—examined on a matarial matter

the jury couid not afterwards be asked to disbelisve
their testimony on that matter., The reason is to
afford the witnesss an opporiunity of explaining

any circumstances which may suggest that his evidence
is false, The rule bars the party who has omiitted

to cross-examine from asking the jury to disbelieve
the witness, Clearly it cannot bar the jury from
dishelieving him; and presumably it would be wrang
for the judgs to tell the jury that they must belisve
the witnsss; though he could of course peint out

that the witness's evidence was unchallenged,

Though the magistrates largely fulfil the role of

the judge as well as ths jury, it seems right that
they, similarly, should be untramelled by rules as

to what they must or must not.belieue, Un the

other hand, it is obviously desirable that it

should be brought to the notice of any witness,
befere he lsaves the witness box, that his evidencs
is doubted in some respect, since it is possible

that he may bs able to resclve the doubt . "

0'Conngll v, Adems (supra) {9) was a case where on a

prosecution heard by justices, the defendant and witnesses
gave careful evidence offering an exculpatory explanation

for the events that happened, and which led to the prosecution. -

(7) (1894) 6 R, &7 )
(8) {(1973) Criminal Law Roview 113 at 114
(g) (3373) Criminal Law Roviow 113 at 114




No defence witness was cross-sxamined, yet the justicas
convisted, Only on appeal to the Divisional Court did it
come out that the justices had thought the defence evidence
was too Ypat", they disbelieved it, A paraphrased report

of the judgment at p. 114 reads:i-.

"Held, dismissing the appeal, that, following

Browne u, Dunn {(18%4) & R, 67 and R, v, Hart

(1932) 23 Cr, App, R. 202, if it was part of the
client's case to challenge a witness as not speaking

the truth at a trial on indictment, the professional
advocate had to put the matter fully and fairly to
the witness and, if that was not done and the
advocate in his speech tried to rely on ths falsity
of the witness's svidence, the court should check
him at once. However, in magistrates' courts
freguently one party was represented by a person

wtho was not a highly gusalified professional. advocate
and was insufficiently skilled to appreciate the
necessity of putting such matters to a witness for
the other side., Any sugogestion that the justices
should do so was to be totally deplored, It was

net the general practice, certainly it was not to be
encouraged, that justices should interfere with
proceedings in the same way as a professional judge
very freguently could, To suggest that justices should
give some indicaticon that they were not believing
the evidence would be quite céntrary to the general
practice in their courts, and would be thoroughly
undesirable, Justices were chosen as ordinary
laymen whose principal virtue was that they possessed
common sense and the ability to decide whether a
person was lying or not on'ﬂath, It would bhe a
retrograde step if justices were to be instructed
that, in deciding whether or not to believe a witness,
they had to be bound by such restrictions. 1t could
not be said, as a matter of law, that justices

must accept a witness's evidence merely because it
was unchallenged, A dissatisfied party could

appeal to the Crown Court, and an appeal by way of
case steted was useless unless a peint of law was

involvag,"




It will therefore be seen that the Yratio decidendi®
does noit assist me in the instant trial,

R, v, Hart (supra) (10) uwas a very special case indeed.
Quits vital defence evidence was given to support an alibi,
On appeal, in answsr to a guestion by Hewart, L,C.J., counsel
for the Crown conceded that had the witnesses for the
defence besen believed the commission of the crims by the
appellant, while still possible, was not probable,

At the trial the witnesses were not cross-examined,
In delivering the judgment of the court the Lord Chief Justice
said, at p. 206, "If the jury accepted (the witnesses')
evidence, it appears to be physically impossible that the
appellant could have heen at the spot® where the alleged crime
was committed, His Lordship, at pp, 206, 207 continued:—

¥In other werds, none of the witnesses was given

the opportunity of dealing with any objectians

by the prosecution te their evidsnoe-ip-chief,

Nevertheless, when the trial approached its

close, the jury were invited by the prosscution

to dishelieve these witnessss. Without disbelieving

them the jury could not have found that the

appellant was present at and toak part in the assault,
Our attehtion has been directed to the summing-

up, but in nb passage did the Common Serjeant mention

the fact that thess three witnesses were left without

beiqﬁ crose-examinads Although it was, undoubtedly,

expldined to the jury tHat the defence was an

alibi, nowhere were they clearly told what the

difficulties of the prosecdtion must be if the

evidence of Oearing, 8ishop and Mrs, Hart should

be accepted, Counsel for the Crown, in the eXercise

of his discretion, had given thesse witnesses the

‘go~by'!, but the Common Serjeant did net formulate

the difficulties arising from the confliet of

gsvidence with regard to time, nor was the fact that

the witnesses were not cross—-examined mentioned,

(10) (1932) 23 Cr, App. R, 202
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In our opinion, if, on a crucial part of the case,
the prosecution intend to ask the jury to disbelisve
the evidence of a witness, it is right and proper that
that witnese should be challenged in the witness—box
or, at any rate, that it should be made plain, while
the witness is in the box, that his svidence is not
accepted, Here no guestions were asked in crose-
axamination, Having regard to that matter, and
also to the summing~-up, we have coms to the
conclusicn that the conviction was unsatisfactory and
cannot stand, and that the appeal ought to be allowed,®

1t doas not seem to me that any strict rule of
law was laid down by His Lordship, I do not apprehend that
he goes so far as saying ithat where critical evidence is
given by the defence, and no cross—eXaminaltion directed to it,
that the evidence 1s always deemed to be accepted by the
Crown. In my opinion R. v. Hart (supra) {11) must be read
in the light of its very special facts, Harris's Criminal
Law, 21lst Edn. quoting R, v. Hart (supra) (12) says at p, 738,
"As & general rule a witness should be cross-sxamined upon
any part of his evidence which it is intended to be disputed,

the failure to crossw~examine being usually censidered as an
acceptance of the svidence.® (The underlining is mine). Cross
on Evidence, 3rd Edn,, at pp. 211, 212 states, “Any matter upon
which it is proposed to contradict the evidence~in~chief given
by the witness must pormally be put to him so that he may have
an opportunity of explaining the centradiction, and failure to
do this may be held to imply acceptance of the svidence-in-
chief.* (Again the underlining is mine), Professor Cross
refers to Browne v, Dunn (supra) (13) and R, v, Hart (supra)(14),
He alss refers to Dayman v. Simpscn (15) and R, v, Jawks (16).
I do not think I need refer to Dayman v, Simgpson (supra) (17)

not out of disrespect to His Honourts judgment in that case,
but because it is a classic application of Browne v. Dunn (supra)
(18},

Through the ever kind assistance of the Attorney-

2113 £1932§ 2% Cr, App. R. 202 153 (1935) S.A.5.R. 320
12 1932) 23 Cr, App, R, 202 16) 1957 (2) S.A. 182
213) (18943 6 Re 67 17) (1935) S.A.S.R. 320
14) (1832) 23 Cr, App. R. 202 {18) (1894) 6 R, 67




General's library in Canberra I have a photostat of the South
African case referred to by Professor Lross, The headnote
stalsgs)w~

it is undesirable, espacially in a eriminal
proceeding in the Magistrate's court, whers the
personé appearing often have littls experience,

to draw the conclusion that the evidence of a
witness is accepted as the truth from a failurs to
cross-examine; unless this intention is clearly
indicated, Where the accused had contented
himself with a bare denial of the allegations in
the evidence and charge and as the result the public
prosecutor had asked no questions,

HELD, %that the Failure to cross-examine was no
admission of the acceptance of his evidence.V

If the reporter has correctly head-noted the %iagtio
decidendi®, and I think he has, -then it seems that the
Divisional Court in 0'Connell v, Adams (supra) (13) dismissod
the appeal before it For much the same reasans as the appeal
was dismissed in the South African appeal. '

Van der Riet, J. deliversd the judgment in R. v, Jawke
{supra) (20) and I find it usaful to guote from His Honourts
Jjudgment at pp,., 188, 189, 190:-

"It ig argued that becauses the third appellant

was not cross#examined his evidence must be accspted,
and that he at least should havs been acquittedi

For authority for this proposition the Court was
referrsd partinuiarly to May Lases and Staktutes on
Euideﬁce, paras; 574 to 576,

In Browns v, Dunn, 1894 {6) H.L.R. 67, the House

of lLords held that where sgertain witnesses wers not

cross~eXamined on a material point, a jury could

not be invited to disbeliesve them on such point, upen
the ground that in fairness to a witness he should

be given an opportunity to slaborate or explain, if
his inbegrity is intendsd to be impeached. On the

(19% {1973) Criminal Law Raoview 113 at 114
(20) . 1957 (2} S.A. 182




other hand it was accepted that if this intention

is otherwise manifest it is not nécessary to waste
time in putting guestions,

Hailsham, para., 831 at p. 787, expresses the
proposition thus: 'Where the Court is toc be asked

to dishelieve a witnéss, that witness should as

a rule be cross-examined', quoting for authority
Ri_v, Harpt 1932 C.A:Ri 202, But while the Lord
Chief Justiece sxpressed the opinion that if the

jury is to be asked to disbelisve a witness, it is
right and proper that the witnass should be challenhged
in the witness bok, or at any rate that it should

be made plain whiia the witness is in the box, that
his evidence is not accepted, the ratic decidendi
was that inasmuch as this factor had not been
explained to the jury in the summing up, the convicticn
was unsatis?actory: The defence was an alibi and as
the thres witnesses spoke to this alibi, the dagency
of their evidence was impertant; Ths fact that
their evidence stood without cross~examination was
undoubtedly a factor which the jury or any Court
should take into consideration, in conjunction with
the whole of the evidence, in deciding the issue of
credibility,

Under the ecircumstances the qualified rule of Hailsham
appears to me to bs more in consonance with the
Judoment in R, v, Hert than deoes thes mors recent
statement in Simonds' edition of Halsbury, para, 801
at p. 444, that

'failure to cross-examine a witness on some material
part of his evidence, cr at all, may be treated

as an acceptance of the truth of that part or the
whole of his evidence!'.

Phipson on Evidence refers to Browne v, Dunn and the

effect of the Jjudgments in cases whers there was a
failure tc cross-—examine a witness; and Davis, A.J.A.,
in gquoting the relevant passage in R, v, M., 1946 A.0,
1023, statest

'These rematks are not intended to lay down any
inflexible rules even in civil casss, and in

criminal cases still greater latitude should

usually be allowed,!




In Re v, M. the criticism was made on behalf of the
Crown that the defence story was never put to the
Crown witnesses, who were hardly cross—examined

at all, In spite of this serious criticism the
avidence for the Crouwn was held to be insufficient,
and the failure to cross—examine ascribed to an
srror of judgment on the part of the defending
attorney, ‘

Clearly therefore the Appellate Division held that
the failure to cross-—-examine was not a fatal factor,
but merely a consideration toc be weighed up with all
the other factors in the case. The approach was the
same in a recent review judgment of this Court in

Re V. Ogatsa and Others, as yet unreported, (see post
ps 191-Eds,) dated the 23rd October, 1956, In that

gase five accused were tried jointly on a charge of

stock~theft and convicted, mainly on the evidence of
accomplices, Accused Nos, 3, 4 and 5 gave no evidence,
and their cecnviction was confirmed. No, 1 howsver gave
svidence that he did not participate and was not
cross=asxamined. No. 2 gave similar evidence and
under crass~examinéﬁion could give ne reason why the
accomplices should implicate him,

In considering the evidence of No. 1 and No. 2,
vig—-a-vig the Crown case, mynne,AJ‘, after guoting
Davis, A.J.A., in R. v, M, contioued:

iThe magistrate erred in rejecting‘the svidence of
accused No., 1, standing as it did without any
challengs through cross-—-examination, and accepting
that of the two accomplices, whose merits as
witnesses cannot fairly be said to have been
gstablished beyond question, The case of accused
No, 2 is not quite sc vlear, but as in fact his
euidencé was not shaken in cross—examination, and
as ‘the magistrate in his reasons did not see Fit to
make any adverse ccomments on his demeanour in the
witness box, this Court takes the visw that he too
is entitled to be given the benefit of the doubi.’
One further example may be given to illustrate
the principle and its appliceticn in criminal cases.

Assuming an accused to be charged with the theft




of a horse, and the eviddnce for the Crown to bhe

that of the complainant, who deposes to the theft of
his herse and the fact that the accussd ouns no stctlk,
and a photograph is produced of the accused riding a
horse similar to the one stolsn, If the accused were
to pgive evidence that he has never ridden a horse in
his life, failure to cross-~examine cn this svidence
could not possibly affect the issue; indeed in torms
of Browne v, Dunn it would be a waste of time, and the

susceptibility of the accused need hardly he considersd,
On the other hand, were the accused to stats that he
often rode his brother'!s borse and was doing so when
photographed, such evidence might reasonably be true,
and failure to cross-examine might well be fatal to
the Crown case,

Between these two extremes there may be ssvaeral
shades of explanaticn with less obvious results, But
in esvery case all the evidence should he considered,
giving full weight to the value of the accdused's
evidence, and taking into consideration whether it

is challenged or not, It is undesirable especially
in a criminal proceeding in the magistrates' court,
where the persons appearing often have littls
experience, to draw the conclusion that the esvidsence
of a witness is accepted as the truth from a failure
to cross—examine, unless this intention is clearly

indiecated."

iith great respect, 1 agree with Van der Riet, J.,
and fegel that it is dangerous to lay down z cast iron rule,
Phipson on Etvidence, 1llth E£dn. p. 64%, while not suogesting
positively that there 1s a cast ironm tule that failure to
crose—examine, with certain exceptions, implies acceptance
of the witness, does go rather further than it sssms Van der
Riet, J. would go,

I am of opinion that a number of situations can
arise, and that thsey all depend on the climate of the
trial or the action, on whether the tribunal of fact is =
judge or a jury, on the facts of the case, and the significance
of the witness who is not cross-examined., I should think,
also, that an oversight by counsel might have to be considersd.




Let us imagine a heavy case whers a witness raises thirty
substantial issues during examination-in-chief, and in
cross—axamination counsel traverses twenty-nine of them,

and forgets to traverss one issums. The cross—examiner's

case might suffer bscause of the oversight, but surely not tao
the sxtent that the cross—-examiner is deemed to have accepted
the one issue raised by the witness and overlooked by the

crogs—axaminer.

1t seems to me, depending on all or some of the
several considerations I have set out above, that a number of

situations can arise, namely:-

(1} The feilure to cross-examine, in all
the circumstances of a particular case, can only
be deemed tc be an acceptance of the evidence-in-

Chief‘a

(2) The reverse of (1), &.g9., where the svidence-
in~chief is quite stupid, or obviously a pack of lies,
or passasses an incredible and romancing character,

Or it may be a case whers after cross-examining tuwo

or thres witnesses ths cross—examiner has made his
point, and does not bother with the rest, where

their evidence is much the same, Phipson also
suggests that a guestion of delicacy might excuse

nross—aXamination.

(3) A position somewhere between (1) and (2),
where, howsver, it would certainly have been
desirable for counsel to cross-sxamine,

In my opinion the svidence given by the accused
hears on the question of intsent to kill. It was not very
striking evidence, but the accused is guite a simple villager,
and, withcut flagrant leading, which, sven if not objected to,
is often not very convincing, counsel for such a man is in a
difficult position.

This is one reason, scme defence having been raised,

why 1 think it is a pity the accused was not cross—examined,




He could have been asked why he hit the man four times,

or even twice, as he remembers it. Mhy was his axe sa
handy? On his story a straw broke his back, but it might
have been put to him that hs had been resentfuyl for a long
time, and made up his mind to put His tormentor to death.

fir., Bradshaw was at pains to suggest that examining-
in-chief he was in a limited position. He kept referring
to his inability to lead the esccused, but where the real issuc
was intention I guite fail to see why he could net have dealt
with some of the mattsrs about which he falt so diffident, Had
he done so, and met the issue head on, he might have forced the
Crown to cross—examine,

I rather suspect, From what he said in his address,
that the Croun Prosecutor chose not to cross—sxamine because of
what might be called tactical considerations, 1f this issem,
then 1 do no%t think, in a trial such as this, that there is
merit in this, I take the old fashioned view, a good ons
1 think, that the Crown should be more interested in
truth than tactics. Quite often a blunt, disinterested cross-
examkination by the Crown will result in a conviction, and rightl:
so, If not, then the Crown should have no regretsi

I do not belisve that on these facis the first
two tests I have suggested sholld be applisd, But I do feel
that the failure of the Crown to cross—examine certainly goes
to the weight of the accused's evidence, I will now hear
fipal addresses in the light of that ruling,

Soligitor for the Crown: P.J. Clay, Crown Solicitor
Solicitor for the Accused:s W.A, lLalor, Fublic Solicitor




