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Appeals 89,  90 ,  91/1973 (N.G.) 

The accused was a r r a i g n e d  b e f o r e  Mr, Germain 
S.M. a t  Madang on f o r t y - t h r e e  cha rges  o f  s t e a l i n g .  H i s  

conduct  was s a i d  t o  be  a k i n  t o  t h a t  o f  P e l e  Cargo C u l t  

l e a d e r s .  He o b t a i n e d  money.from a s s o c i a t e s  and p ro -  

mised them a  growth t h e r e o f ,  t o  be found l a . t e r  i n  s u i t -  
cases .  

Sen tences  t o t a l l i n g  two y e a r s  f o u r  months 

imprisonment were imposed. On an i n i t i a l  s i x  months 

s e n t e n c e ,  t h r e e  o t h e r s  each o f  s i x  months and one of 
f o u r  months, were made cumula t ive .  

It was submi t t ed  t h a t  t h e  l e a r n e d  m a g i s t r a t e  

had e r r e d  i n  two ways, F i r s t l y ,  it was s a i d ,  he had 

imposed themaximum punishment a l l o w a b l e  t o  him i n  

f o u r  c a s e s  - and the./ were n o t  c a s e s  o f  t h e  \worst 

d e s c r i p t i o n  of t h e i r  c l a s s .  S e c o n d l y , . i t  was s a i d  
t h e  r u l e s  a s  t o  cumula t ive  s e n t e n c e s  i a i d  down by t h e  

c o u r t s  had been f l o u t e d .  

The m a g i s t r ' t e f s  r e a s o n s  f o r  s e n t e n c e  were 

s t a t e d  v e r y  b r i e f l y ;  a s  f o l l o w s :  

"The a p p e l l a n t  admi t t ed  t o  f o r t y - t h r e e  coun t s  o f  

s t e a l i n g  money, from p l a n t a t i o n  l a b o u r e r s  o v e r  a 

p e r i o d  o f  a  month. The l a b o u r e r s  were induced t o  
p a r t  w i t h  t h e i r  s a v i n g s  by d e l i b e r a t e  and f r a u d u l e n t  
cargo c u l t  t y p e  promises s i m i l a r  t o  t h o s e  a t t r i b u t e o  

t o  t h e  PELE A s s o c i a t i o n  o f  t h e  Eas t  Sep ik  D i s t r i c t .  

T h i s  c o u r s e  o f  conduct  was proceeded w i t h  d e s p i t e  
p r i o r  p o l i c e  warnings t h a t  such  would be i l l e g a l ,  

and none of t h e  monies were sut :sec[uently r e c o v ~ r e d ,  

I a c c o r d i n g l y  im>ossd a  . ' : .o t~ l  s e n t e n c e  t h a t  I tor.- 

s i d e r e d  a p p r o p r i a t e  t o  t h e  whole o f  t h e  c i r cums tances  

o f  t h e  a p p e l l a n t ' s  c a s e  v i e ,  t u c  y e a r s  and f o u r  

months. " 
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Defence counsel  contends  t h a t  i n s u f f i c i e n t  
m a t e r i a l  appears  t o  j u s t i f y  a  conc lus ion  t h a t  any o f  

t h e  t h e f t s  were o f  t h e  wors t  kind of o f f e n c e  o f  s t e a l -  
ing .  The m a g i s t r a t e  does  no t  s t a t e  s o ,  i n  s o  many 

words.... It i s  n o t  shown t h a t  t h e  o f f e n c e  was p r e - .  
v a l e n t  i n  t h e  a r e a . . . .  It i s  i r r e l e v a n t ,  h e  submi t s ,  
t o  speak o f  ' i f r audu len t "  p r a c t i c e s  - i f  t h e y  were s o ,  

t h e  accused should  have been charged w i t h  o b t a i n i n g  
p r o p e r t y  by f a l s e  p re t ences .  

My mind has  wavered on a  c o n s i d e r a t i o n  o f  - 

t h e  m a g i s t r a t e ' s  r e a s o n s ;  b u t  I have come t o  t h e  con- 

c l u s i o n  t h a t  t h e  m a g i s t r a t e  cou ld  have been e n t i t l e d  
t o ,  and d i d ,  e n t e r t a i n  t h e  v iew t h a t  t h e s e  o f f e n c e s  
come w i t h i n . t h e  wors t  c a t e g o r y  of s t e a l i n g  - . i n v o l v i n g  

a s  t h e y  d i d ,  s t e a l i n g  from pr im- i t ive  n a t i v e s ,  d e l i b e r -  

a t e l y ,  in-.a c o u r s e  o f  conduct ,  a f t e r  warnings o f  il- 

l e g a l i t y  - w i t h  no monies be ing  recovered .  Under Sec. 
236 of t h e  D i s t r i c t  Cour ts  Ordinance I may a i l o w  an 

appea l  o n l y  when s a t j s f i e d  a  s u b s t a n t i a l  m i s c a r r i a g e  
of j u s t i c e  has  occur rcd .  

The m a t t e r  o f  cumula t ive  p e n a l t i e s  h a s  

caused me more concern.  Th i s  branch o f  l a w  was d e a l t  

w i th  by my b r o t h e r  Raine  i n  1971 ( P h i l i p  Pass inaan  v. 

( 1 ) ) .  He p o i n t e d  o u t  t h e r e i n  t h a t  where no 

q u e s t i o n  o f  a  d e n u n c i a t o r y  s e n t e n c e  ( s u c h  a s  a Supreme 
Cour t  might  wish  t o  impose) i s  invo lved ;  normal ly  n o t  

more t h a n  tw s e n t e n c e s  ought  t o  b e  made cumula t ive  
upon ano the r .  Such mav however b e  done i n  e x c e p t i o n a l  
c i r cums tances .  I myself  adopted t h i s  judgment, i n  

Naime Vade v. S tuckey (2), a  d e c i s i o n  w i t h  which t h e  
l e a r n e d  m a g i s t r a t e  h e r e i n  should  be  f a m i l i a r .  The 

l a t t e r  was a  d e c i s i o n  which c l e a r l y  c a l l e d  f o r  some 
e x c e p t i o n  t o  t h e  normal r u l e .  The q u e s t i o n  was aga in  
c o n s i d e r e d  by t h e  F u l l  Cour t  i n  a  r e f e r e n c e  by t h e  
S e c r e t a r v  f o r  Law ( 3 )  where t h e  Cour t  imposed two 
s e n t e n c e s  on two o t h e r s  t h e n  be ing  served.  T h i s  was 

a  c a s e  where young men s e r v i n g  cumula t ive  s e n t e n c e s ,  
escaped f rom c u s t o d y  ( f o r  which t h e y  were g i v e n  a 
f u r t h e r  cumula t ive  s e n t e n c e ,  on r e c a p t u r e )  and t h e n  
were d e a l t  w i t h  f o r  two o f f e n c e s  ( o t h e r s  be ing  t a k e n  
i n t o  account  a l s o )  committed w h i l e  a t  l a r g e .  C l e a r l y  

Unrepor ted  judgment No. 637 of  ($1 Unreported judgment No. 638 of 
( 3 )  Unrepor ted  F u l l  Cour t  judgment No. FC44 o f  6/4/73, 



such cases  can b e  met o n l y  by t h e  a d d i t i o n  of  f u r t h e r  

p e n a l t i e s  t o  t h e  sen tences  be ing  served.  I t h i n k  it must 
be t h a t  it w a s . i m p l i c i t  i n c i d e n t a l l y  i n . t h e  r e a s o n s  of 

t h e  F u l l  Cour t ,  of  which I was a  member, t h a t  t h e  con- 
s i d e r a t i o n s  a s  t o  accumulat ions  of more than  two s e n t e n c e s  
upon ano the r  s e n t e n c e ,  should be borne  i n  mind n o t  o n l y  by 

a  c o u r t  i t s e l f  d e a l i n g  w i t h  m u l t i p l e  charges ;  b u t  by a  
second c o u r t  d e a l i n g  w i t h  m u l t i p l e  charges  f o l l o w i n g  upon 

e a r l i e r  s e n t e n c e s  by a n o t h e r  c o u r t .  

The m a g i s t r a t e  h e r e  appears  t o  have considered .  

t h a t  t h e  imprisonment he could  award under summary ju r i s - - -  
d i c t i o n  was inadequate .  One n o t e s  t h a t  Sec. 443 i n  al low- . 

i n g  of  summary c o n v i c t i o n  f o r  o t h e r w i s e  i n d i c t a b l e  o f fences ,  

p rov ides  t h a t  lithe j u s t i c e s  d e a l  wi th  t h e  cha rge  sum- 
marily'. S e c t i o n  444 e n u n c i a t e s  t h a t  " ( 3 )  I f  f o r  any 

reason t h e  j u s t i c e s  a r e  of  op in ion  t h a t  the -charge  i s  a  
f i t  s u b j e c t  f o r  p r o s e c u t i o n  by ind ic tmen t ;  - t h e  j u s t i c e s  
a r e  r e q u i r e d  t o  a b s t a i n  from d e a l i n g  wi th  t h e  c a s e  sum- 

mar i ly"  ( u n d e r l i n i n g  mine). I f  t h e  m a g i s t r a t e  i s  of  op in ion  
t h a t  t h e  punishment he  can impose p r o p e r l y ,  i s  insuf f i c i en t . ,  

t h a t  i s  s u r e l y  a  v e r y  good r e a s o n  f o r  r e f u s i n g  t o  d e a l  sum- 
m a r i l y  w i t h  cha rges  t h a t  can b e  d e a l t  w i t h  on ind ic tmen t .  

The a p p e l l a n t  was a  f i r s t  o f f e n d e r  who p leaded  
g u i l t y  t o  a l l  charges.  I n  many c a s e s  twelve  months i s  

cons ide red  a  heavy s e n t e n c e  f o r  a  f i rs t  o f f e n d e r .  These 
o f f e n c e s  seem t o  have been a  "conger ies  of o f f e n c e s  i n  

p r o s e c u t i o n  o f  a s i n g l e  purpose" (Tremellan v .  The Queen 

( 4 ) ) .  I c o n s i d e r  t h e  Supreme Cour t  would n o t  have been 
d i sposed  t o  award two y e a r s  f o u r  months i f  t h e r e  had been 

a  p l e a  o f  g u i l t y  t o  one,  and fo r ty - two  o t h e r  s i m i l a r  
cha rges  had been t a k e n  i n t o  account  ( p a r t i c u l a r l y  i f , a s  

appears  t o  be t h e  c a s e ,  t h e  accused was n o t  a  s o p h i s t i c a t e d .  

p e r s o n ) .  I t h i n k  it may t r u l y  be s a i d  a s  counse l  submit ted ,  
t h a t  t h e  l e a r n e d  m a g i s t r a t e  has  purpor ted  t o  e x e r c i s e  sen- 

t e n c i n g  powers s t a t u t o r i l y  r e s e r v e d  t o  t h e  Supreme Court .  

I am s a t i s f i e d  t h a t  t h e  t o t a l i t y  o f  s e n t e n c e s  i s  

m a n i f e s t l y  h a r s h  and e x c e s s i v e ,  and t h a t  t h e r e  a r e  no ex- 
c e p t i o n a l  c i r cums tances  t h a t  war ran t  t h e  i m p o s i t i o n  o f  more 

t h a n  two s e n t e n c e s  cumula t ive ly  upon t h e  f i r s t .  A subs tan-  
t i a l  m i s c a r r i a g e  of  j u s t i c e ,  t o  my mind, has  been d i s c l o s e d .  

( 4 )  Unreported F u l l  Court  judgment No. FC39 of  10/11/1972. 



I propose  t o  a l l o w  Appeal No. 89 o f  1973 ( N . G . )  
a g a i n s t  s e n t e n c e  o f  s ix .months  imprisonment w i t h  hard  
l a b o u r  f o r  s t e a l i n g  $55, made cumula t ive  upon t h r e e  o t h e r  

sen tences .  I confirm t h e  c o n v i c t i o n  and v a r y  t h e  s e n t e n c e  

by o r d - e r i n g t h t l t  ice se rved  c o n c u r r e n t l y  w i t h  t h a t  o f  s ix  
months imposed on 1 8 t h  J u l y ,  1972 a s  a  t h i r d  s e n t e n c e .  

Appeal.No. 90 o f  1973 (N.G.)  a g a i n s t  c o n v i c t i o n  

f o r  s t e a l i n g  $55, on which s e n t e n c e  o f  s i x  months imprison- 
ment w i t h  ha rd  l a b o u r  was made cumulative upon two o t h e r  

s e n t e n c e s  each  o f  s i x  months imposed on 1 3 t h  and 1 8 t h  J u l y ,  
1972; w i l l  be d ismissed .  

- 

I a l l o w  Appeal No. 9 1  o f  1973 (N.G.) a g a i n s t  con- 

v i c t i o n  f o r  s t e a l i n g  845, on which s e n t e n c e  o f  f o u r  months- 
imprisonment w i t h  hard  l a b o u r  was made cumula t ive  upon sen-  
t ~ n c e s  o f  s i x  months o f  1 3 t h  J u l y ,  1972 and t h r e e  s e n t e n c e s  

each  of s i x  months o f  1 8 t h  J u l y ,  1972. I conf i rm t h e  con- 
v i c t i o n  and v a r y  t h e  s e n t e n c e  by o r d e r i n g  t h a t  it be  se rved  
c o n c u r r e n t l y  wi th  t h a t  o f  s i x  months imposed on 1 8 t h  J u l y ,  

1972 a s  a  t h i r d  sen tence .  

The r e s u l t  w i l l  be  t h a t  t h e  accused w i l l  s e r v e  
e i g h t e e n  months i n  a l l  i n  l i e u  of t h e  two y e a r s  f o u r  months 

o r d e r e d  i n  t h e  D i s t r i c t  Court .  

S o l i c i t o r  f o r  t h e  Appe l l an t :  S.H. Pape, Act ing  P u b l i c  
S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Respondent: P.J. Clay ,  Crown S o l i c i t o r  


