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B and h i s  wife have appl ied  f o r  an o rde r  au thor iz ing  

them t o  a d o p  T. 

Sec.6 of t h e  Adoption of Children Ordinance 1969 

d i r e c t s  t h a t  t h e  Court s h a l l  no t  make an order  f o r  t h e  adoption 

of  a ch i ld  un le s s  a t  t he  time of  t h e  f i l i n g  i n  t h e  Court of t he  

appl ica t ion  f o r  t h e  order  each of  t h e  appl icants  was r e s i d e n t  o r  

domiciled i n  Papua New Guinea and t h e  ch i ld  was p re sen t  i n  t h i s  

country. Bo-th appl icants  have been r e s i d e n t  i n  New Guinea f o r -  

some years although they s h o r t l y  propose t o  leave  Lae wherein i s  

t h e i r  present  home and t o  r e s i d e  i n  New South Wales. So f a r  

they have not  acquired a home there .  A t  t h e  p re sen t  time the  

only home they have i s  t he  one i n  which they have r e s ided  f o r  a 

long period and from which t h e  male app l i can t  has b u i l t  up a 

successfu l  business i n  t h i s  country. Residence i s  a ques t ion  of 

f a c t  and denotes some degree of permanence. See Re Adoption 

(1). With some h e s i t a t i o n  I conclude t h a t  

t he  appl icants  a r e  r e s iden t  and t h a t  t h e  Court has j u r i s d i c t i o n  

by v i r t u e  o f  sec.6. 

A d i f f i c u l t y  a r i s e s  a t  t h e  o u t s e t  i n  t h a t  T i s  a y i r l  

aged 15 years  who was born on 30th  January 1958 and although B 

i s  now 33, having been born on 25th August 1939 and consequently 

i s  more than 18 years  o l d e r  than T, h i s  wife who was born on 17th  

Apri l  1949 and is now aged 24 i s  not  q u i t e  9 years  o l d e r  than T. 

Sec.11 of  t he  Adoption of  Children Ordinance-1968 

provides t h a t  t h e  Court s h a l l  n o t  make an order  f o r  t h e  adoption 

of  a ch i ld  i n  favour of a person who being a female person i s  

l e s s  than 16 years  o lde r  than t h e  ch i ld  unless t h e  app l i can t  o r  

a t  l e a s t  one of t h e  appl icants  i s  a na tu ra l  pa ren t  o f  t h e  ch i ld  

o r  t h e  Court considers  t h e r e  a r e  exceptional  circumstances t h a t  

j u s t i f y  making an adoption order .  I should add t h a t  t h e  female 

appl icant  is t h e  h a l f - s i s t e r  of  T. 
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Sec.11 is preceded by sec.8 which enacts  t h a t  f o r  a l l  

purposes of  t h i s  P a r t  (both sec t ions  being i n  t h e  same P a r t )  t h e  Re T. 
welfare and i n t e r e s t s  of t h e  c h i l d  concerned s h a l l  be regarded a s  

&&-- 
t h e  paramount considerat ion.  

Minogue 
C.3. The circumstances a r e  c e r t a i n l y  unusual. T ' s  mother i s  

an indigenous woman l iv ing  i n  her  v i l l age .  Her f a t h e r  i s  unknown 

both by T and t h e  female appl icant ,  although t h e  l a t t e r  informed me 

he was not  of t h e  same race  a s  T ' s  mother. B i s  an Aus t r a l i an  

c i t i z e n  who has been i n  Papua New Guinea f o r  some years  and has 

become reasonably successfu l  i n  business.  I t  i s  h i s  i n t en t ion  t o  

r e tu rn  t o  Aus t r a l i a  i n  o r  about October next and t o  seek t o  buy a 

beef c a t t l e  proper ty  i n  south-eastern New South Wales; i n  a region 

not  unknown t o  me f o r  i t s  comparatively high e l eva t ion  and cold 

winters. Mrs. B's f a t h e r  who has been dead f o r  some 20 years ,  was 

apparently a n a t i v e  of Guam i n  t h e  Marianas and he r  mother i s  a l so  

t h e  mother of T. B and h i s  wife have been associa ted  f o r  some years  

and have two ch i ld ren ,  a daughter born i n  March 1968 and a son born 

i n  February 1970. They were married i n  May 1971 and have f o r  some 

time been l i v i n g  i n  Lae. Mrs. B i s  now a na tu ra l i zed  Aust ra l ian  

c i t i zen .  

T has a number of h a l f - s i s t e r s  and ha l f -bro thers ,  onc of  

whom i s  a p e r i p a t e t i c  worker and who has had no c l o s e  con tac t  with 

T a t  any s t a g e  of her  l i f e ,  another  has married on s e v e r a l  occasions 

by na t ive  custom and i s  a t  p re sen t  l i v i n g  on a p l an to t ion  i n  another  

p a r t  of t h e  country. He l ikewise  has had no c lose  con tac t  with T 

a t  any s t a g e  of he r  l i f e .  Yet another  half-brother  r e s i d e s  some 

d i s t a n c e  from Lae wi th  a de fac to  wife and four  ch i ld ren  of t h e i r s  

t oge the r  w i th  another  ch i ld  of  t h e  wife. Another h a l f - s i s t e r  aged 

20 l i v e s  i n  New I re land i n  what has been described t o  me by t h e  

female app l i can t  a s  an apparently uns table  r e l a t i o n s h i p  wi th  a man 

of mixed r ace ,  and another s i s t e r  aged 18 r e s ides  with T ' s  mother 

i n  t h e  v i l l a g e .  The mother who has consented t o  t h e  app l i ca t ion  

f o r  adoption is of advanced age and has l i t t l e  means and I am 

s a t i s f i e d  t h a t  t he re  a r e  no o t h e r  r e l a t i v e s  of T o r  s u f f i c i e n t l y  

c l o s e  f r i ends  who would be wi l l i ng  and able  t o  accept  and ca re  

f o r  her. 

T has never resided i n  t h e  a rea  i n  which he r  mother l i v e s  

and has only been t h e r e  f o r  b r i e f  v i s i t s .  She has been educated 
a t  a primary school  i n  Rabaul and p re sen t ly  i s  a t  t h e  Lao High 

School. She has no c u l t u r a l  t i e s  whatever with he r  mother's 

people and al though she understands she does n o t  speak t h e  language 

spoken by t h e  people o f  her  mother's a rea .  She came t o  r e s ide  with 



another  h a l f - s i s t e r  i n  Lae i n  e a r l y  1971. Residing a l s o  i n  t h a t  household 

was a young man aged 20, a  bro ther  o f  t h a t  h a l f - s i s t e r ' s  husband. In 

August 1972 it was discovered t h a t  t h i s  young man had been having sexual  

i n t e rcour se  wi th  T. To t h i s  she submitted I am s a t i s f i e d  wi th  re luc tance  

and d i d  no t  a t  f i r s t  make any complaint because of t h e  circumstances i n  

which she found h e r s e l f .  However, t h e  r e l a t i o n s h i p  was discovered and 
I 

caused both B and h i s  wife considerable concern, Af t e r  d iscuss ions  with 

t h e  po l i ce  and wel fare  a u t h o r i t i e s  and with the  St ipendiary  Magistrate  i n  

Lae T was brought before  t h e  l a t t e r  and dec lared  t o  be a  neglected ch i ld  

and on 27th August 1972 t h e  magis t ra te  ordered t h a t  she be committed t o  

t h e  c a r e  of t h e  app l i can t s  u n t i l  she  a t t a i n s  t h e  age of 16 years ,  on t h e  

condi t ions  t h a t  she  be n o t  brought i n  con tac t  with h e r  d e f i l e r ,  t h a t  she 

remain sub jec t  t o  t h e  supervision of  t h e  Chi ldren ' s  Welfare Departnient and 

comply with t h e  Welfare O f f i c e r ' s  requirements and t h a t  she  continue he r  

schooling i n  Lae. Since t h e  d a t e  of t h e  order  she has been under t h e  c a r e  

of  t h e  appl icants  and is cu r ren t ly  a t tending  t h e  Lae High School where she 

i s  now i n  Form 3. She has been descr ibed  t o  me a s  an average s tudent ,  

Her 1972 school r e p o r t  cornended he r  over-a l l  behaviour and a b i l i t y  t o  work 

t o  he r  capaci ty.  Her s c h o l a s t i c  r e s u l t s  were o f  average l e v e l  and she 

p a r t i c i p a t e s  i n  s p o r t s ,  pa r t i cu l a r ly  i n  basketba l l .  

I have now on two occasions discussed he r  p o s i t i o n  wi th  T. She 

i s  a wel l -bui l t  and a t t r a c t i v e  g i r l  who looks somewhat o l d e r  than her  

15 years. She does no t  appear t o  me t o  be of mixed European and New 

Guinean race  bu t  could well  be taken f o r  a  g i r l  of t h e  a rea  from which her  

mother comes. She has informed me t h a t  sho i s  anxious t o  continue wi th  

h e r  schooling and t o  eventual ly become, i f  she is ab le  a  teacher  i n  

Aus t r a l i a ,  and she  expresses he r  d e s i r e  t o  l i v e  permanently i n  Aust ra l ia  

al though of  course she  has never been i n  t h a t  country. Apparently i n  1970 

she  was se l ec t ed  t o  a t t end  a boarding school i n  Aus t r a l i a  bu t  f o r  a  reason 

which was not  s t a t e d  t o  me t h i s  d id  n o t  eventuate. 

A s  requi red  by t h e  Ordinance I have been suppl ied  wi th  a r e p o r t  

by t h e  Direc tor  of Child Welfare which has annexed t o  it a r e p o r t  from a 

Welfare Of f i ce r  i n  Lae. I am s a t i s f i e d  t h a t  t h e  app l i can t s  themselves 

be l i eve  t h a t  T has a  b e t t e r  fu tu re  wi th  them i n  what they regard as  a  

happy and secure environment. The Welfare Of f i ce r  r epor t s  t h a t  B and h i s  

wife l i ved  i n  a  de f ac to  r e l a t i o n s h i p  f o r  about 8 years  before  t h e i r  

marriage bu t  t h a t  a t  no time have they  separated o r  su f f e red  from mar i t a l  

disharmony. They have two happy, well-adjusted ch i ld ren ,  t h e  o lde r  of 

whom began school t h i s  year  and i s  making good progress ,  B and h i s  wife 

cons ider  t h a t  t h e  advantages of  adopting T and t ak ing  he r  t o  Aust ra l ia  
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wi th  them a s  t h e i r  daughter  outweigh any o the r  disadvantages.  They hope 

t o  s e e  her  develop i n t o  a  s e l f - s u f f i c i e n t  capable c h i l d  wi th  t h e i r  

guidance and under t h e i r  supervis ion  and t o  g ive  he r  an opportunity f o r  a  

h igher  education and a s s i s t ance  i n  determining he r  ca ree r  and f u t u r e  

method of l i v ing .  The Director  himself has some doubts whether i t  w i l l  

be p re fe rab le  t o  change t h e  e x i s t i n g  f o s t e r  r e l a t ionsh ip .  I n  h i s  view it 
I appeared t h a t  a  secure  p lace  with a  good family would o f f e r  he r  more 

prospects  f o r  t h e  f u t u r e  than would a r e t u r n  t o  t h e  c a r e  of  her  mother o r  

t o  t h e  care of t h e  r e l a t i v e s  with whom she  was l i v i n g  a t  t h o  time she was 

found t o  be neglected. The Direc tor  f e e l s  t h a t  i f  T i s  t o  go with t h e  

app l i can t s  t o  Aus t r a l i a  and makc he r  f u t u r e  the re  then perhaps an adoption 

would be appropr ia te  and might indeed be a pro-condition t o  her  gaining 

permanent entry.  He f inds  himself unable t o  make a f i rm recommendation. 

When t h e  appl icants  and T were f i r s t  beforeme i n  June l a s t  

I adjourned t h e  mat te r  f o r  f u r t h e r  cons idera t ion  and requested a r e p o r t  

from t h e  Child Welfare Department i n  New South Wales as t o  t h e  provis ion  

of  educat ional  f a c i l i t i e s  i n  t h e  a rea  t o  which t h e  app l i can t s  proposed t o  

t a k e  T, as  t o  t h e  l ike l ihood of he r  f i t t i n g  i n  t o  a  country community such 

as i s  t h e  one i n  which it i s  proposed she  should l i v e ,  and as  t o  anything 

t h a t  might be known of  t h e  male app l i can t  and h i s  family i n  t h a t  area.  

With ready co-operation t h a t  Department furnished me with a  r epor t  from 

which I l e a r n t  t h a t  t h e  P r inc ipa l  of  t h e  High School i n  t h e  area is 

conf ident  t h a t  a  "Papuan" g i r l  such a s  T would be we l l  received i n t o  t h e  

l o c a l  school community and i n  which t h e  opinion is expressed t h a t  she  

would be r e a d i l y  accepted within t h e  community genera l ly .  I t  appears 

a l s o  t h a t  t h e  a p p l i c a n t ' s  wife has been happily accepted i n t o  her  

husband's family, t h a t  two of t h e  male a p p l i c a n t ' s  b ro the r s  a r e  s t i l l  

r e s id ing  i n  t h e  d i s t r i c t  i n  which he proposes t o  r e s i d e ,  one of whom i s  

conducting a t ruck ing  business t he re ,  and f u r t h e r  t h a t  t h e  family i s  i n  

good repute.  

I l i s t e d  t h e  mat te r  f o r  hearing again a t  Lac on Friday 31s t  

August and requested t h e  a s s i s t ance  of  Miss Campbell of t h e  Public 

S o l i c i t o r ' s  Off ice ,  which a s s i s t ance  I found most he lp fu l .  I n  an informal 

way I interviewed both T and t h e  app l i can t s  separa te ly .  I am e n t i r e l y  

s a t i s f i e d  t h a t  T i s  a happy member of t h e  app l i can t s '  household and t h a t  

she i s  most anxious f o r  an adoption o rde r  t o  be made and t o  l i v e  i n  

Aust ra l ia .  She has a  good dea l  of p o i s e  and balance f o r  he r  age and I am 

conf ident  a determination t o  succeed i n  t h e  environment i n  which she 

wishes t o  l i ve .  I f u r t h e r  learned t h a t  a  daughter of  one of t h e  o the r  

h a l f - s i s t e r s  has a l r eady  spent  some time i n  the  a rea  t o  which T wishes t o  

go and t h a t  from t h e  p o i n t  of view of a  g i r l  of approximately her  own age 
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she is r e a s ~ n a h l y  a w r e  o f  t h e  s o r t  of l i f e  i n t o  which she  would be induced. 

B infarmed me t h a t  he i s  r e t a i n i n g  some business i n t e r e s t s  i n  New Guinea 

and t h a t  from time to time he w i l l  be v i s i t i n g  t h i s  country and t h a t  he 

proposes t h a t  T w i l l  be ab le  t o  r e tu rn  here f o r  holidays.  

I have n o t  found t h i s  an easy mat te r  t o  decide. By v i r t u e  of  

. sec.32of t h e  Adoption Ordinance I could make an in t e r im  o rde r  committing 
I 

her  to  t h e  custody o f  t h e  appl icants .  That  o rde r  would be exhausted i n  

12 mon-ths and it would be poss ib l e  f o r  t h e  app l i can t s  then t o  make 

applicakion f o r  adoption t o  a  Judge i n  Equity i n  New South Wales. The 

provisions o f  t h e  New South Wales Adoption Act a r e  s u b s t a n t i a l l y  t h e  same 

as those  i n  Papua New Guinea although i n  a  ca se  such a s  t h i s  where it i s  

a r e l a t i v e  who seeks adoption t h e  Court does not  have t o  f ind  except ional  

c i rcuns tances  t o  be able  t o  make an order. The o t h e r  a l t e r n a t i v e s  a r e  

f o r  me t o  make an o rde r  f o r  adoption here o r  t o  r e fuse  t o  make an o rde r  

a t  a l l ,  The l a t t e r  I r u l e  ou t  of considerat ion.  

I f  I make an order  f o r  adoption t h e  consequence follows t h a t T  

acquires t h e  domici l  of t h e  app l i can t s  but  she does no t  acqui re  

Austral ian c i t i zensh ip .  That  i s  a  mat te r  f o r  subsequent determination 

by t h e  Aust ra l ian  Government u p w  app l i ca t ion  being made t o  it. From t h e  

Aust ra l ian  Department of Immigration Ci t izenship  C i rcu la r  4/72 produced t o  

me by Miss Campbell an adoption order  made by me would probably f a c i l i t a t e  

t h e  grant ing  of c i t i z e n s h i p  i f  t h a t  is des i red .  However, I am s a t i s f i e d  

t h a t  t h e  acqu i s i t i on  of  c i t i z e n s h i p  i s  no t  a  primary motive behind t h e  

appl ica t ion  and t h a t  t h i s  ca se  i s  d i f f e r e n t  from a number of New South 

Walescases c i t e d  t o  me by Miss Campbell; f o r  example, Re An I n f a n t ,  L o t  

(2). I am s a t i s f i e d  t h a t  the app l i ca t ion  

i s  motivated by concern f o r  t h e  welfare of  T. Being a na t ive  of  New 

Guinea, u n t i l  app l i ca t ion  i s  made T w i l l  remain an Aust ra l ian  p ro t ec t ed  

person. It i s  a s  y e t  unknown what w i l l  b e  t h e  requirements of t h e  

c i t i z e n s h i p  laws of t h i s  country. Whatever be t h e  eventual  s i t u a t i o n  I 
do no t  imagine t h a t  T w i l l  be debarred from r e t u r n i n g  t o  Papua New Guinea 

should t h a t  be her  u l t ima te  wish. 

T can look t o  no m a t e r i a l  bene f i t s  from her  na tu ra l  mother and i n  
her  soc ie ty  it i s  not  unusual f o r  ch i ldren  t o  l i v e  f o r  long per iods  nor 

indeed f o r  a  l i f e t i m e  away from i t s  na tu ra l  parents .  With t h e  educat ion 
she has I cannot s e e  he r  being a b l e  t o  s e t t l e  success fu l ly  i n t o  t h e  a rea  

i n  which h e r  mother l i ves .  I f  she i s  not t o  s t a y  wi th  t h e  app l i can t s  I 

cannot s e e  any person q u a l i f i e d  t o  guide he r  through he r  d i f f i c u l t  

adolescent  years .  I t  w i l l  no t  be  long of course before she w i l l  want t o  
s tand-on her  own f e e t  and my assessment of t h e  app l i can t s  i s  t h a t  they 

w i l l  do everything i n  t h e i r  power t o  f i t  her  f o r  maturi ty.  Mater ia l ly  



w i t h  them she w i l l  have t h e  b e n e f i t  of a comfortable home and environment 

and i f  I make an o rde r  she w i l l  have tho  c e r t a i n t y  of recogni t ion  a s  a 

member of  t h e  app l i can t s '  family, and with regard t o  d i s p o s i t i o n  of 

proper ty  t h e  b e n e f i t  of sec.28 of t h e  Adoption Ordinance. 

I was i n i t i a l l y  a t t r a c t e d  by t h e  idea  of making an in t e r im  o rde r  

f o r  custody but  on refraction I t h i n k  t h a t  on t h e  whole it i s  b e t t e r  t h a t  

I should make an o rde r  f o r  adoption. I am s a t i s f i e d  t h a t  t h e  welfere and 

i n t e r e s t s  of  T would be b e s t  served i f  I make t h a t  o r d e r  and t h a t  I 

thereby r e l i e v e  a l l  p a r t i e s  of t h e  unce r t ? in t i e s  consequent upon my no t  

doing so. I am conf ident  t h a t  t h e  ap? l icants  a r e  deeply concerned about 

T ' s  welfare and t h a t  -they w i l l  inake s u i t a b l e  parents .  

There i s  one ;na t te r  which I have not  d e c l t  wi th  and t h a t  a r i s e s  

under sec.11. Before I make an o rde r  I have t o  detcrmine tha-t t h e r i  a r c  

exceptional  c4rcumstancos .that j u s t i f y  my making it. As I observed 

e a r l i e r  t he  New South Wales Act does no t  r equ i r e  t h e  existent? of sur;i: 

circumstances where one of t h e  app l i can t s  f o r  adoption i s  a re la t i .ve  of 

t h e  adoptee. As McInerney J. s a i d  i n  another  connection i n  (3) :i'c 

p.495: "The quest ion whether they a r e  'exceptional  circumstances '  o r  

whether t he re  i s  some 'exceptional  reason'  why t h e  adoption o rde r  should 

be discharged must, i n  t h e  end, be a ma t t e r  t o  be  determined by t h e  Court 

on t h e  f a c t s  of  each indiv idual  case ."  Vhether such circumstances e x i s t  

i s  a mat te r  t o  be determined on a l l  t h e  re lovant  f a c t s .  

From t h e  f a c t s  which I have a l ready s e t  ou t  I am of t h e  view tna.t 

t hese  exceptional  circumstances e x i s t  i n  t h i s  case. Of prime importance 

I th ink  a r e  t h e  f a c t s  t h a t  T has a l r eady  suf fered  a t raumat ic  experience 

which he r  adoptlon i n t o  the  app l i can t s '  household has enabled her  t o  

weather successfu l ly ;  t h a t  t h e r e  a r e  no o the r  persons f i t t e d  and ab le  t o  

guide T through t h e  next  few years  of he r  l i f e  (and they  a r e  very 

important yea r s )  i f  she  does not  remain with the  app l i can t s ;  t h a t  she i s  

a l ready i n  f a c t  a member of t h e  fami1.y and -that i f  she goes t o  Aus t r a l i a  

with them it is d e s i r a b l e  t o  have he r  pos i t i on  l e g a l l y  recognized. 

Accordingly I o rde r  t h a t  t h e  appl icants  be author ized  t o  adopt 

T. 

S o l i c i t o r s  f o r  t h e  Applicants Messrs. Reynolds, Rissen & Co. 


