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Uno Tam and Marau U'u, b o t h  of t h e  P indag in  

t r i b e ,  were charged on i n d i c t m e n t  f o r  t h a t  t h e y  on t h e  

12-th F e b m a r ( l 9 7 3  a t  Liamas, Tehak V a l l e y  i n  New Guinea 
w i l f u l l y  murdered Tum P iau  o f  t h e  Yanun t r i b e .  It was 

a l l e g e d  t h a t  d u r i n g  a  two-day t r i b a l  f i g h t  between two 
u n f r i e n d l y n e i g h b o u r i n g  t r i b e s ,  t h e  P indag ins  and t h e  

Yanuns, t h e  deceased met h i s  d e a t h  a s  a  r e s u l t  o f  an 

ar row f i r e d  from a  bow, which arrow p e n e t r a t e d  t h e  f r o n t  

o f  t h e  d e c e a s e d ' s  c h e s t  below t h e  l e f t  n i p p l e  and p i e r c e d  
h i s  h e a r t .  The Crown a l l e g e d  t h a t ,  s h o r t l y  b e f o r e  t h e  

deceased met h i s  d e a t h ,  he  was i n  t h e  company o f  Marl 

Kundak and.Kalak Nanu. The t h r e e  o f  them, a l l  o f  t h e  

Yanun c l a n ,  c a r r y i n g  bows and arrows went w i t h  two o t h e r s  

t o  j o i n  t h e  f i g h t  a t  about  11 a.m. on Monday morning ( t h e  
1 2 t h . ~ e b r u a r ~ )  and upon s i g h t i n g  two o f  t h e  enemy Pinda-  
g i n s ,  Uno and Marau, had t h e i r  bows and ar rows a t  t h e  

ready.  However, it was t h e n  a l l e g e d  t h a t  Marau f i r e d  a t  

Tum w i t h  h i s  bow and arrow and t h a t  Uno.did l i k e w i s e ,  It 

was a l l e g e d  t h a t  b o t h  ar rows s t r u c k  Tum, one s t r i k i n g  him 
i n  t h e  c h e s t  a s  d e s c r i b e d  and one s t r i k i n g  him on t h e  

back o f  h i s  body. Tum, it was a l l e g e d ,  then  f e l l  down 

m o r t a l l y  wounded and s u b s e q u e n t l y  d i e d &  Marl and Kalak 
r a n  o f f  i n  f e a r .  

It appea r s  t h a t  t h e  t r i b a l  f i g h t  d u r i n g  which . 

t h e  deceased  d i e d  l a s t e d  d u r i n g  t h e  Monday and t h e  Tuesday, 

The deceased  was t h e  o n l y  man t o  d i e ,  a l t h o u g h  numerous 

minor i n j u r i e s  were r e c e i v e d  and e x t e n s i v e  p r o p e r t y  damage 

was done, i n c l u d i n g  t h e  d e s t r u c t i o n  o f  some 3 0  b u i l d i n g s  
which were burn t .  The f i g h t  had a r i s e n  a s  a  r e s u l t  of a  
d i s p u t e  ove r  a  house on a  p i e c e  o f  l a n d  on t h e  boundary 

of t h e  Pindagin  and Yanun 1and .and  t h e  subsequent  burning  

by t h e  P indag ins  o f  a Yanun f u n e r a l  house. Many men from 

b o t h  t r i b e s  were invo lved  i n  t h e  f i g h t  which t o o k  p l a c e  
ma in ly  a t  t h e  p l a c e  c a l l e d  Liamas on open ground. 

The two accused a r e  charged on i n d i c t m e n t  f o r  

t h a t  t h e y  committed t h e  cr ime of w i l f u l  murder i n  c o n t r a -  

v e n t i o n  o f  Sec. 301 of  t h e  Cr imina l  Code (Queens land,  a s  



1973 - .. adop.ted--Ear-&- ---suhi&ed-. on. b e h a l f  o f  

Reg, v. t h e  Crown t h a t ,  a l though  o n l y  one o f  t h e  two accused 
Uno Tam could  have f i r e d  t h e a r r w - t t r a t  k i l l e d  t h e  deceased ,  
and each  accused was l i a b l e  a s  a  principd-offender-having Marau 
U'u 

... 
r e g a r e - t o - t h e - p m w i s i o n s  o f .  Sec. .7  ( c  ) o f  t h e  Code, o y - . . -  - 

-. .. . . . . 

Wilson a l t e r n a t i v e l y  Sec. 8 &-+he Code, o r  a l t e r n a t i v e l y  Sec. 

A;T 231A) o f .  t h e  Ordinances.  I n t e r p ~ - ~ t . d & w ~ O r d i n a n c e .  

I A t  t h e c o m m a c e m e n t  of t h e  t r i a l ,  a f t e r  tk 
p r e s e n t a t i o n  o f  t h e  indict ;menf,T s a t i s f i e d - r n y s e l f ~ ' ~ - - ~ ~  

t h e  two accused men were t h e  two- persons named i n  t h e  
i n d i  c t m e n ~ h . . p l l c l c e e d _ e d d  t o  arraign-- thetwo-accu sed 
a f t e r  e x p l a i n i n g  t o  them the-cauzkcprocedure  and t h e  

cr ime a l l e g e d .  a g a i n s t  Ahem. ' M r .  L. Roberts-Sm'tkappear- 

ed f o r  t h e  Crown and Mc/-W. Andrew-appeared f o r  t h e  two 

accused.  Following t h e  opening o f  t h e  Crown c a s e ,  a  
number of w i t n e s s e s  were c a l l e d :  - 
1. Marl Kundztk-purported t o  g i v e  eye  wi tness .  ev idence  

and i d e n t i f y  t h e  two accused-men. 

2. Kalak Nanu purpor t ed  t o  do l i k e w i s e .  

3 .  I k i o  N a p i l i  pu rpor t ed  t o  i d e n t i f y  t h e  body o f  t h e  

deceased  t o  t h e  d o c t o r  who l a t e r  c e r t i f i e d  t h e  de-  

ceased  t o  be dead. 

4. A s s i s t a n t  D i s t r i c t  Commissioner Fanning p u r p o r t e d  t o  

g i v e  evidence as  t o  t h e  f i n d i n g  o f  t h e  d e c e a s e d ' s  

body and a s  t o  o t h e r  g e n e r a l  m a t t e r s .  

The d e p o s i t i o n s  of a  d o c t o r ,  D r .  Binns ,  were 

r e c e i v e d  a s  ev idence  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  Sec. 

109 o f  t h e  D i s t r i c t  Cour t s  Ordinance. 

At t h e  conc lus ion  of t h e  c a s e  f o r  t h e  Crown, 

M r .  Andrew submi t t ed  on b e h a l f  o f  t h e  two accused men 

t h a t  t h e r e  was "no c a s e  t o  answer". I was c a l l e d  upon 

t o  g i v e  my r u l i n g  a s  t o  whether  t h e  Crown ev idence  was 
s u f f i c i e n t  t o  war ran t  t h e  two accused having t o  p r e s e n t  

t h e i r  de fence .  

I n  a  c a s e  such a s  t h i s ,  where t h e  confus ion  
must have been g r e a t ,  where f i g h t i n g  went on f o r . h o u r  

a f t e r  hour ,  and where f e e l i n g s  were runn ing  h i g h ,  i t  was 

impor tan t  t o  examine c l o s e l y  t h e  ev idence  a g a i n s t  t h e  
two accused men which p u r p o r t e d l y  i d e n t i f i e d  them a s  t h e  

pe r sons  r e s p o n s i b l e  f o r  f i r i n g  t h e  two arrows one o f  

which caused t h e  d e a t h  o f  t h e  deceased.  There was c e r -  

t a i n l y  some-evidence  b e f o r e  me a t  t h e  c l o s e  o f  t h e  c a s e  



+ o r  t h e  Crown upon which I could  f i n d  t h a t  t h e  d e c e a s e d ' s  
d e a t h  was s o  caused. There was a l s o  evidence  b e f o r e  me a t  

t h a t  t ime  upon which I could f i n d  t h a t  t h e  person o r  pe r sons  

f i r i n g  t h e  arrows which s t r u c k  t h e  deceased in tended  t o  cause  

h i s  d e a t h ,  There fo re ,  a p a r t  from any q u e s t i o n  of  s e l f - d e f e n c e  
o r  p r m m t i o n ,  which were, i n  my view, prima f a c i e  excluded 

by t h e  Crown c a s e ,  t h e  most impor tan t  a s p e c t  of  t h e  c a s e  

a g a i n s t  t h e  two accused r e l a t e d  t o  t h e  i s s u e  of  i d e n t i f i c a t i o n  

o f  t h e  two accused a s  t h e  men who f i r e d  t h e  two ar rows which 

s t r u c k  t h e  deceased.  

Three  a s p e c t s  a r o s e  f o r  c o n s i d e r a t i o n .  F i r s t ,  i t  
was t o  b e  noted  t h a t  t h e  o n l y  evidence  adduced by t h e  Crown 

going t o  t h e  i d e n t i t y  of  t h e  man o r  men who f i r e d  t h e  arrows 

i n  q u e s t i o n  was g iven by t h e  two a l l e g e d  eye  w i t n e s s e s ,  Marl 
and Kalak. N e i t h e r  accused i s  a l l e g e d  t o  have made a confes-  

s i o n  o r  a  s t a t e m e n t  i n  t h e  n a t u r e  of  an admission.  It was n o t  

s u r p r i s i n g  t h a t  t h e r e  was no s c i e n t i f i c  evidence  t o  s u p p o r t  a 
cha rge  of w i l f u l  murder a l l e g e d  t o  have occur red  i n  circum- 

s t a n c e s  such a s  t h e s e .  

Secondly,  t h e  two men Marl and Kalak had been eva- 

s i v e  i n  g i v i n g  t h e i r  evidence ,  t h e  l a t t e r  more t h a n  t h e  fo rmer  

and,  i n  p a r t i c u l a r ,  r e f u s e d  t o  answer i n  a  d i r e c t  manner ques- 

t i o n s  concerning o t h e r  arrows t h a t  were o r  could  have been 

f l y i n g  through t h e  a i r  a t  t h e  t ime when, and i n  t h e  g e n e r a l  

v i c i n i t y  o f ,  t h e  p l a c e  where Tum was s t r u c k .  I f e l t  t h a t  bo th  
w i t n e s s e s  unders tood t h e  q u e s t i o n s  be ing asked of them, b u t  

p r e f e r r e d  t o  evade t h e  q u e s t i o n s  and,  i n  t h e  c a s e  o f  Kalak,  t o  

r e p e a t  w i t h  monotonous r e g u l a r i t y  words t o  t h e  e f f e c t  "These ... 

men s h o t  Tum; Tum s a i d  ' I  am d y i n g ' ,  so  we r a n  awayf1. Fur ther-  

more bo th  w i t n e s s e s  had s t r o n g  mot ives  f o r  i m p l i c a t i n g  t h e  two 
accused and f o r  doing so  f a l s e l y .  They admi t t ed  t h a t  t h e r e  had 
been much t r o u b l e  between t h e  t w o - t r i b e s  f o r  a  long  t i m e ,  t h a t  

t h e  deceased was a c l o s e  r e l a t i v e ,  and t h a t  t h e y  were e i t h e r  
u p s e t  or  angry t h a t  he had d i e d  i n  t h e  f i g h t .  

T h i r d l y ,  t h e  two w i t n e s s e s  Marl and Kalak gave a 

q u i t e  d i f f e r e n t  account  of  how t h e  deceased a c t u a l l y  came t o  
b e  s h o t  and by whom and i n  what sequence. Marl s a i d  t h a t  Turn 
was f a c i n g  towards Uno who was s t a n d i n g  some d i s t a n c e  t o  t h e  

r i g h t  of  Marau ( a s  Tum was f a c i n g ) .  Marl s a i d  t h a t  Marau 
f i r e d  t h e  f i r s t  arrow which s t r u c k  Tum i n  t h e  back and t h a t  
Uno t h e n  f i r e d  t h e  second arrow which s t r u c k  Tum i n  t h e  c h e s t .  

Kalak, on t h e  o t h e r  hand, s a i d  t h a t  Tum was f a c i n g  towards 

Marau who was s t a n d i n g  some d i s t a n c e  t o  t h e  r i g h t  of Uno 

(aga in  a s  Tum was f a c i n g )  and t h a t  Uno was t o  h i s  l e f t ,  t h a t  



Marau f i r e d  t h e  f i r s t  arrow which s t r u c k  Tum i n  t h e  c h e s t ,  

w h i l s t  Uno f i r e d  t h e  second ar row which s t r u c k  Turn i n  t h e  

back. Both w i t n e s s e s  s a i d  t h e  arrows were f i r e d  from p o s i -  
t i o n s  about  20 t o  25 f e e t  away from t h e  deceased .  These two 

accoun t s  o f  what happened were e n t i r e l y  i n c o n s i s t e n t  w i t h  one 

ano the r .  Each account  was d i f f e r e n t  b o t h  a s  t o  t h e  p l a c e s  

where t h e  a s s a i l a n t s  f i r e d  from and a l s o  a s  t o  t h e  sequence  

o f  t h e  f i r i n g  o f  t h e  arrows.  

To u s e  t h e  j u r y  t e s t  o f  "no c a s e  t o  answer" a  r eason-  

a b l e  j u r y ,  i f  p r o p e r l y  d i r e c t e d ,  could have been s a t i s f i e d  . 

upon t h a t  ev idence  t h a t  Marau and Uno o r  e i t h e r  one o f  them 
was r e s p o n s i b l e  f o r  Turn's d e a t h .  However, each o f  t h e s e  t h r e e  

a s p e c t s  were m a t t e r s  a f f e c t i n g  c r e d i b i l i t y  and/or we igh t  o f  

evidence.  For  t h e  purpose  of d e c i d i n g  t h e  p o i n t  a t  i s s u e  ( i . e .  
whether  t h e r e  was a  c a s e  t o  answer)  I cons ide red  t h a t  I shou ld  

n o t  have r e g a r d  t o  m a t t e r s  which a f f e c t e d  weight  r a t h e r  t h a n  the 
s u f f i c i e n c y  of t h e  evidence  s o  f a r  adduced. I t h e r e f o r e  d i d  
n o t  t a k e  t h e s e  t h r e e  a s p e c t s  i n t s  c o n s i d e r a t i o n  i n  r e a c h i n g  a  

d e c i s i o n .  

The q u e s t i o n  a t  t h a t  t ime  was & w h e t h e r  t h e r e  was 

no evidence  ( n o t  even a  s c i n t i l l a )  i n  suppor t  o f  t h e  Crown 

case .  The q u e s t i o n  was whether  t h e m  was no ev idence  t h a t  

ought  r e a s o n a b l y  t o  s a t i s f y  a  j u r y  ( p r o p e r l y  d i r e c t e d )  o r  

judge o f  f a c t  t h a t  t h e  f a c t  sought  t o  be proved ( i n  t h i s  
i n s t a n c e  t h e  i d e n t i t y  of t h o s e  who f i r e d  t h e  a r r o w s )  was e s t a b -  

l i s h e d .  The t e s t  I a p p l i e d  was whether  t h e r e  was s u f f i c i e n t  

ev idence  which, i f  uncont radj .c ted ,  would j u s t i f y  men o f  o r d i n -  

a r y  ' reason and f a i r n e s s  i n  a f f i r m i n g  t h e  p r o p o s i t i o n  which t h e  

Crown a l l e g e d .  

It was my o p i n i o n  t h a t  t h r  ev idence  o f  t h e  w i t n e s s e s  

Marl and Kalak ( a c c e p t i n g  such ev idence  a t  f a c e  v a l u e  and n o t -  

w i t h s t a n d i n g  t h e  c o n f l i c t i n g  n a t u r e  of i t )  i f  l e f t  uncon t ra -  

d i c t e d  o r  indeed  w i t h o u t  comment was ev idence  which would 

j u s t i f y  a  f a i r  o r  r e a s o n a k i e  pe r son  i n  concluding on t h e  b a l -  
ance o f  p r o b a b i l i t i e s  t h a t  t h e  two accused f i r e d  t h e  ar rows 

i n  q u e s t i o n .  See Br idqes  v .  N. London R a i l  Co. (1) and a l s o  

Wilson v. B u t t e r y  (2), 

I d i d  n o t  ove r look  t h e  p r i n c i p l e  t h a t  a  judge 
should  d i r e c t  t h a t  t h e r e  i s  no  c a s e  t o  answer,  a l t h o u g h  t h e r e  

may be  evidence " t o  go t o  t h e  j u r y " ,  i f  t h e  proof  i s  s u c h  
t h a t  t h e  j u r y  could  n u t  r e a s o n a b b  - g i v e  a  v e r d i c t  f o r  t h e  

p r o s e c u t i o n .  See  H i d d l e  v .  N a t i o n a l  F i r e  and Marine I n s u r a n c e  

Company of New Zealand ( 3 ) .  There must be s u f f i c i e n t  a- 
1 
2  

13 

1874 L.R. 7 H.L.  2l-3-at p. 233 p e r  B r e t t  J. 
1926 S.A.S.R. 1 5 0  
1896 A.C. 372 
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e v i d m c e .  

I thexef o re  f oun 

- 

d t h a t  t h e  evidence  a s  it t h e n  s t o o d  

( q u e s t i o n s  of  weight  and c r e d i b i l i t y  having been ignored f o r  
t h e  purposes  o f  a r r i v i n g  a t  such a f i n d i n g )  was s u f f i c i e n t  t o  

r e q u i r e  t h e  two accused t o  answer t h e  c a s e  ( such  a s  it was) 

a g a i n s t  them. I r u l e d  t h a t  t h e r e  was a c a s e  t o  answer. 

N e i t h e r  of  t h e  two accused men gave evidence  o r  

c a l l e d  any w i t n e s s e s .  It now remains f o r  me t o  d e c i d e  whether  

I am s a t i s f i e d  beyond r e a s o n a b l e  doubt  a s  t o  each o f  t h e  essen- 

t i a l  m a t t e r s  t o  b e  proved by t h e  Crown i f  t h i s  cha rge  o f  w i l -  

f u l  murder i s  t o  b e  s u s t a i n e d .  The proof of  t h e  charge  con- - 

t a i n e d  i n  t h e  ind ic tmen t  i n  t h i s  c a s e  depends on t h e  e s t a b l i s h -  
ment beyond r e a s o n a b l e  doubt  o f  a  number of m a t t e r s  no t  t h e  

l e a s t  impor-kant o f  which i s  t h e  i d e n t i f i c a t i o n  o f  t h e  two 
accused a s  t h e  pe r sons  one of whom f i r e d  t h e  arrow which k i l l -  

ed t h e  deceased.  This  m a t t e r  of p roof  may o t h e r w i s e  b e  des-  
c r i b e d  a s  l ' a t t r i b u t i o n  o f  homicide" w i t h i n  t h e  broad n o t i o n  of  
c a u s a t i o n :  s e e  Howard's A u s t r a l i a n  Cr iminal  Law (2nd Ed.) a t  p. 

31. 

I have he ld  e a r l i e r  t h a t  t h e r e  i s  evidence  reason-  

a b l y  c a p a b l e  o f  s u p p o r t i n g  t h e  conclus ion t h a t  t h e  two accused 

men have been i d e n t i f i e d  o r ,  i n  o t h e r  words, t h a t  t h e  conduct  

o f  t h e  two accused was a s u b s t a n t i a l l y  c o n t r i b u t i n g  f a c t o r  a t  
t h e  t ime of  t h e  deceased ' s  d e a t h  having r e g a r d  t o  t h e  manner 

of  h i s  death .  I must look  a t  t h e  evidence  a s  a  whole. The 

o n l y  d i r e c t  evidence  a g a i n s t  t h e  two accused men which p u r p o r t s  

t o  i m p l i c a t e  them a s  t h e  men r e s p o n s i b l e  f o r  f i r i n g  t h e  f a t a l  

arrow was, a s  I have s t a t e d  p r e v i o u s l y ,  t h a t  g iven by t h e  w i t -  
n e s s e s  Marl and Kalak. wi thou t  r e p e a t i n g  t h o s e  e a r l i e r  obse r -  

v a t i o n s ,  I r e f e r  t o  them aga in  i n  t h e  p r e s e n t  c o n t e x t .  They .~ 

a r e  r e l e v a n t  a t  t h i s  s t a g e  even though,  f o r  t h e  purpose of  de-  

c i d i n g  whether  t h e r e  was a c a s e  t o  answer, I f e l t  o b l i g e d  t o  

d i s r e g a r d  them. 

I must t a k e  c a m i n  c o n s i d e r i n g  evidence  o f  p e r s o n a l  
i d e n t i f i c a t i o n  p a r t i c u l a r l y  i n  a  c a s e  s u c h  a s  t h i s  where t h e  

deceased met h i s  d e a t h  i n  what may b e  d e s c r i b e d  a s  " the  h e a t  

o f  b a t t l e "  and i n  c i r cums tances  where t h e r e  has  been long- 

s t a n d i n g  i l l - f e e l i n g  between t h e  t r i b e s  involved in.".the b a t t l e " .  

There a r e  well-known dangers  i n  momentary observat ion  
p u r p o r t e d l y  l e a d i n g  t o  i d e n t i f i c a t j - o n .  The powers of  human ob- 

s e r v a t i o n  and memory a r e  n o t  i n f a l l i b l e .  The r e a l  p o s s i b i l i t y -  

of mis takes  of  i d e n t i t y  must always be borne  i n  mind. The pos- 
s i b i l i t y  of  d e l i b e r a t e l y  f a l s i f y i n g  evidence  o f  i d e n t i f i c a t i o n  

should  n o t  be overlooked.  However, t h i s  i s  n o t  t o  s a y  t h a t  



e y e . w i t n e s s e s  can n e v e r b e  r e l i e d  upon t o  i d e n t i f y  t h e  offend- 

e r s ,  because of course  every  c a s e  must  depend on i t s  own f a c t s .  

The r e l i a n c e  t o  be p laced  on p e r s o n a l  i d e n t i f i c a t i o n  

w i l l  depend-upon a  number of f a c t o r s  i n c l u d i n g ,  i n t e r  a l i a ,  t h e  

fo l lowing :  - 
1. The impress ion l e f t  by t h e  eye  w i t n e s s  a s  t o  h i s  r e l i a b i l i -  

t y  and accuracy.  

2. The e x i s t e n c e  of a  mot ive  f o r  g i v i n g  f a l s e  tes t imony a s  t o  

t h e  i d e n t i t y  o f  t h e  o f f e n d e r  o r  o f fenders .  

3, The ci rcumstances  i n  which t h e  person t o  be i d e n t i f i e d  has  

been observed;  

4. The c i rcumstances  i n  which t h e  eye w i t n e s s  f i n d s  h imsel f  

*an makinq t h e  o b s e r v a t i o n ,  

5. The e x i c t e n c e  o r  o t h e r w i s e o f  t h e  evidence  of  o t h e r  wi tnes -  
s e s  confirming o r -  c o n t r a d i c t i n g  t h e  evidence  of t h e  o r i -  

g i n a l  eye w i t n e s s ;  . . 

6. The e x i s t e n c e  o r  o the rwise  of  o t h e r  evidence ,  d i r e c t  o r  c i r -  

cumstant ia1 ,of  f a c t s  o r  c i rcumstances  independen t ly  proved. 

I n  t h e  inst4h-t case  I am n o t  s a t i s f i e d  beyond reason-  

a b l e  doubt t h a t  t h e  twd accused men o r  e i t h e r  of them have been 

i d e n t i f i e d  as  t h e  pe r sons  o r  person who s h o t  t h e  f a t a l  arrow. 

74 fo l lows  t h a t  I am no t  s a t i s f i e d  beyond reasonab le  doubt t h a t  
t h e  conduct of t h e  two accused,or ,  f o r  t h a t  ma t te r ,  t h e  conduct 

O f  e i t h e r  one of  them, was a  f a c t o r  s u b s t a n t i a l l y  c o n t r i b u t i n g  

t b  t h e  d e a t h  o f  t h e  deceased;  

. . 
The two w i t n e s s e s  Marl and Kalak each were, i n  my opin- 

b n i  u h r e l i a b l e .  Each had a  motive. f o r  g i v i n g  f a l s e  t e s t imony ,  

ahd it was p o s s i b l e , i f  r i 6 t  probabl$i  t h a t  t h e y  d i d  g i v e  f a l s e  
&s&ndny,a l though it is n o t  necessdry  t h a t  I should reach  any 

f i &  Coriclusion a s  t o  t h i s  m a t t e r .  Each s a i d  t h a t  he was i n  a  
p o s i i i o n  t o  make o b s e r v a t i o n s , b u t  I c o n s i d e r  t h a t  t h e  circum- 
s t a n c e s  were not good f o r  making a c c u r a t e  o b s e r v a t i o n s .  Even i f  

t h e y  were n o t  l y i n g  and were h o n e s t l y . t r y i n g  t o  t e l l  t h e  t r u t h ,  
one o r  o t h e r  o f  them was,of n e c e s s i t y , m i s t a k e n  as  t o  what hap- 

pened and the  o r d e r  i n  which t h i n g s  happened. P l a i n l y  bo th  o f  

t h e s e  w i t n e s s e s  could n o t  have been r i g h t .  There i s  r e a l  doubt  
a s  t o  where t h e  t r u t h  Lies  and indeed  whether  t h e  t r u t h  i s  t o  

be found i n  t h e  account given by e i t h e r  of  them. Each w i t n e s s  
c o n t r a d i c t e d  t h e  o t h e r .  There i s  no evidence e i t h e r  d i r e c t  o r  
c i r c u m s t a n t i a l  of any o t h e r  f a c t  o r  c i rcumstance  which p u r p o r t s  

t o  i d e n t i f y  t h e  two accused o r  e i t h e r  of  t k m  a s  t h e  pe r sons  o r  
person who f i r e d  t h e  f a t a l  arrow. 



It i s  unnecessa ry  f o r  me t o  d e a l  w i t h  t h e  m a t t e r s  
of whether  o r  n o t  t h e  ev idence  r a i s e s  a p o s s i b l e  defence  o f  

s e l f - d e f e n c e  and whether  o r  n o t  t h e  Crown h a s  excluded such  

a defence ,  

I t h e r e f o r e  e n t e r  a v e r d i c t  o f  " n o t  g u i l t y ' !  a s  

a g a i n s t  e a c h  accused.  No o t h e r  v e r d i c t s  a r e  p o s s i b l e  i n  t h e  

c i rcumstances .  Each accused w i l l  be d i scha rged .  

S o l i c i t o r  f o r  t h e  Crown : P.J.  C lay ,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused : G.R. Keenan, Ac t ing  P u b l i c  
S o l i c i t o r  


