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I N  THE SUPREME COURT CORM: WILSON, A. J. 

OF PAPUA NEW GUINEA ) Wednesday, 

2 6 t h  September 1973. 

REG. v. KOMBORA RABURA 

Sentence  

Kombora Rabura o f  Dupel, you have been c o n v i c t -  

ed on y o u r  own confess ion  o f  "dangerous d r i v i n g  caus ing  

death" .  Your crime i s  a s e r i o u s  one. S e c t i o n  328A o f  
t h e  Cr imina l  Code (Queensland,  a s  adop ted) ,  under  which 

you have been conv ic ted ,  makes t h i s  c r ime pun i shab le  by 
imprisonment of  up t o  f i v e  y e a r s .  

The c i rcumstances  of  your  cr ime a r e  d i s t u r b i n g .  

On 4 t h  May.1973, when you committed t h i s  s e r i o u s  crime of  
neg l igence ,  you a c t e d  q u i t e  i r r e s p o n s i b l y ,  Even though 
your  conduct  was o u t  of  c h a r a c t e r  f o r  you, i t  was h e x - .  

cusable .  The man David P u i  n e e d l e s s l y  d i e d  because  of  
your  c r i m i n a l  negl igence .  On 4 t h  May you had been d r i n k -  

i n g  b e e r  a t  t h e  A i r p o r t  Hotel .  

A t  about  7 p.m. you l e f t  t h e  h o t e l  and,  because  
your two companions were t o o  drunk t o  d r i v e ,  you agreed 

t o  .d r ive  t o  Mount Hagen. You w e r e  under  t h e  i n f l u e n c e  of  
l i q u o r  b u t  p robab ly  n o t  a s  drunk a s . y o u r  companions. A s  
you were d r i v i n g  a long Wahgi Parade ,  a  main road i n  Mount 

Hagen a t  a  v e r y  f a s t  speed .you  r a n  down t h e  deceased who 
was a p e d e s t r i a n w a l k i n g  on t h e  d i r t  ve rge  o f  t h e  road.  

Your v e h i c l e  must have l e f t  t h e  bitumen s h o r t l y  b e f o r e  
t h o  impact.  The a c c i d e n t  occur red  i n  t h e  n e a r  v i c i n i t y  o f  

a  p e d e s t r i a n  c ross ing .  Not o n l y  d i d  you f a i l  t o  s e e  t h e  

deceased a t  a l l  b e f o r e  he was s t r u c k  by your  v e h i c l e  b u t  

a l s o  you f a i l e d  t o  obse rve  and/or t a k e  heed o f  a  s i g n  

v i s i b l e  t o  t r a f f i c  approaching from t h e  d i r e c t i o n  from 
which you were approaching r e a d i n g  " P e d e s t r i a n  c r o s s i n g  
ahead". You had p r e v i o u s l y  f a i l e d  t o  t a k e  heed of a s i g -  

n a l  by t h e  d r i v e r  of an oncoming v e h i c l e  t o  s t o p .  , 

The v e h i c l e  you were d r i v i n g  a t  t h e  t ime ,  a  
Toyota Land C r u i s e r ,  was seen e a r l i e r  t h a t  evening on t h e  

Highlands Highway n e a r  t h e  j u n c t i o n  w i t h  t h e  road t o  
Kagamuga A i r p o r t  be ing  d r i v e n  e r r a t i c a l l y  and f a s t .  It 

i s  c l e a r  t o  me t h a t  you were s o  much under  t h e  i n f l u e n c e  
of l i q u o r  t h a t  you could n o t  adequa te ly  c o n t r o l  your  
v e h i c l e .  You were n o t  i n  f u l l  possess ion  of  your  f a c u l -  

t i e s ,  and so  drove  dangerously .  Bes ides  d r i v i n g  f a s t  and 
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e r r a t i c a l l y - y o u  f a i l e d  t o  keep o r  were unab le  t o  keep a 
p r o p e r  look-out .  

I t a k e  i n t o  account  i n  y o u r  f a v o u r  t h e  fo l low-  

i n g  c i rcumstances :  - -. 

1. You have p leaded g u i l t y  t o  t h i s  cha rge  and have t h e r e -  
by saved c o n s i d e r a b l e  p u b l i c  expense and saved w i t -  

n e s s e s  from t h e  o r d e a l  o f  having t o  g i v e  evidence .  

2 ,  Y o w a r e  35 y e a r s  o f  age,  a  f a m i l y  man o f  good charac-  
t e r ,  and you a r e  of  such s t a n d i n g  i n  your  community 

t h a t  an o f f i c e r  working f o r  t h e  Land T i t l e s  Commission 
was p repared  t o  come t o  c o u r t  and g i v e  c h a r a c t e r  e v i -  

dence on your  behal f .  I t  appears  t h a t  you b e a r  a  good 
r e p u t a t i o n  a s  a  d r i v e r ,  f a m i l y  man and c i t i z e n .  

3. You have an e x c e l l e n t  work r e c o r d ,  having worked i n i -  

t i a l l y  a s  a  Mission t e a c h e r  and l a t e r  a s  a  d r i v e r  f o r  
Kagamuga Motors, and f o r  t h e  l a s t  e i g h t  y e a r s  a s  a  
d r i v e r  f o r  t h e  Admin i s t r a t ion .  You a r e  l i k e l y  t o  
l o s e  your  job  w i t h  t h e  Admin i s t r a t ion  a s  a  r e s u l t  of  
your c o n v i c t i o n  f o r  t h i s  o f f e n c e .  

4. You a r e  a  f i r s t  o f fender .  

5 .  There was no a s p e c t  of  p re -medi t a t ion  o r  d e l i b e r a t i o n  
about  t h e  crime you committed, I n  f a c t  you d i d  n o t  
even know you had knocked t h e  unsuspec t ing  v i c t i m  t o  

t h e  ground. 

6 .  You a r e  p e n i t e n t  and a r e  u n l i k e l y  t o  o f f e n d  again .  

I n o t e  t h a t  you have had a good educa t ion  and t h a t  you 
have h a d a  c o n s i d e r a b l e  amount of c o n t a c t  w i t h  Mission 

and Admin i s t r a t ion  people .  You a r e  i n  no s e n s e  a primi-.  
t i v e  man. You have e s t a b l i s h e d  f o r  y o u r s e l f  some s t a n d -  
i n g  i n  t h e  community and you have acqu i red  f o r  y o u r s e l f  

b o t h  income and a s s e t s .  You have n o t  r e c e i v e d  any punish-  

ment f 6 r  your  cr ime independent  of  t h i s  Cour t ,  except  

about  2 days  i n  cus tody f o l l o w i n g  y o u r  i n i t i a l  a r r e s t  

p l u s t h e  worry, shame, and f e a r  a s s o c i a t e d  w i t h  apprehen- 
s i o n ,  a r r e s t  and appearance i n  Cour t  consequent  upon y o u r  

wrong-doing. I . n o t e  t h a t  t r a d i t i o n a l  compensation has  . 
n o t  been s o u g h t ,  and it may n o t  e v e r  be sought .  However, 
I s e e  t h a t  you a r e  w i l l i n g  t o  pay  compensation i f  neces-  

sa ry .  Drink i s  n o t  a  problem i n  your  l i f e ,  a l though  it  
c e r t a i n l y  p r e c i p i t a t e d  l o t s  o f  t r o u b l e o n  t h i s  occas ion .  

I adopt  i n  my approach t o  t h e  t a s k  o f  sen tenc-  

i n g  you, an approach s i m i l a r  t o  t h a t  adopted by me i n  t h e  



c a s e  o f  Req. v. J i m  Kauaa (1). The main f a c t u a l  d i s t i n c t i o n  
between your  c a s e  and t h a t  c a s e  i s  t h a t  you i n  no s e n s e  had 

an excuse f o r  mixing d r i n k i n g  and d r i v i n g  on t h e  day i n  ques-  
t i o n .  You were n o t  under  s t r o n g  p r e s s u r e  from anyone e l s e  t o  

d r i v e  on t h e  evening i n  ques t ion .  You drove a p p a r e n t l y  w i l l -  
i n g l y .  The s p e c i a l  and unusual  c i rcumstances  t h a t  e x i s t e d  i n  

Rea. v. J i m  Kauoa ( 2 )  ( s u p r a )  do n o t  e x i s t  i n  your  case.  

The f a c t  t h a t  t h e  v i c t i m  was a  young policeman who 

had chosen a  f i n e  v o c a t i o n  and who was s e r v i n g  h i s  community 
i n  t h e  s p h e r e  of law enforcement and cr ime c o n t r o l  i s  a  f a c t  

which I shou ld  & t a k e  i n t o  account  e i t h e r  i n  aggrava t ion  o r  

i n  m i t i g a t i o n  o f  pena l ty .  I should  approach my s e n t e n c i n g  

t a s k  upon t h e  b a s i s  t h a t  y o u r  conduct  caused t h e  d e a t h  of an 
innocen t  man. It m a t t e r s  no th ing  s o  f a r  a s  t h e  cr ime i t s e l f  

i s  concerned o r  so  f a r  a s  your l e v e l  o f  c u l p a b i l i t y  i s  con-.  
ce rned  who t h e  innocen t  v i c t i m  was, what h i s  occupa t ion  was, 

o r  what h i s  c h a r a c t e r  and p o p u l a r i t y  was. 

I must n o t ,  and do n o t ,  approach t h e  t a s k  o f  sen ten-  

c i n g  you w i t h  any f e e l i n g s  of emotion. - D e c i s i o n s  t h a t  a r e  
made i n  an atmosphere of emotion, anger ,  d i s g u s t ,  r e v u l s i o n  

o r  h y s t e r i a  a r e  g e n e r a l l y  bad d e c i s i o n s .  I r e f r a i n  from i m -  
pos ing  an exemplary punishment. 

I have been r e f e r r e d  by M r .  L.  Roberts-Smith f o r  

t h e  Cmwn t o  a  c a s e  of  R. v.  Wooler ( 3 ) .  That  c a s e  i s  a  d e c i -  
s i o n  of  &mpbell J. i n  t h e  Supreme Court of  Queensland,  The 
d e c i s i o n  i s  i n  t h e  n a t u r e  of a  p r a c t i c e  d i p e c t i o n .  Whilst 
t h a t  d e c i s i o n  Was n o t  c i t e d  t o  me because  of  t h e  f a c t s  o f  t h a t  
c a s e  and was c i t e d  f o r  o t h e r  purposes ,  I p o i n t  o u t ,  l e s t  it 
should  b e  misunders tood,  t h a t  t h a t  c a s e  has  no r e l e v a n c e  t o  
t h e  q u e s t i o n  of s e n t e n c i n g  i n  t h e  p r e s e n t  c a s e .  The l e a r n e d  
judge i n  t h a t  c a s e  adopted with approva l  a  p a s s a g e  from 

Archbold ( 3 7 t h  Ed.) p a r a  2818 - "It would seem t h a t  t h i s  
o f f e n c e  i s  n o t  i n t e n d e d  t o  b e . u s e d  a s  an a l t e r n a t i v e  and 

second charge  t o  manslaughter ,  b u t  i s  in tended  t o  be used  a s  
a  s u b s t i t u t e  f o r  it, and t h a t  cha rges  o f  mans laugh te r  a r i s i n g  

from t h e  d r i v i n g  of  a  motor v e h i c l e  shou ld  now be p r e f e r r e d  
o n l y  i n  t h e  most s e r i o u s  c a s e s  where t h e  o f f e n c e  approximates 

murder, e,g. where a  policeman i s  knocked down by t h e  r e c k l e s s  

d r i v i n g  o f  a  s t o l e n  c a r . "  

Whilst I do n o t  d i s a g r e e . w i t h  t h e  p r i n c i p l e  a l l u d e d  . 
t o  by t h e  a u t h o r  of t h a t  text -book,  a s  approved by Campbell J., 
t h e  p r e s e n t  c a s e  i s  i n  no way s i m i l a r  t o  t h e  example of  a  

( 1 )  Unreported judgment No. 765 o f  S e ~ t e m b e r  1973. 
Unre r t e d  judgment No, 765 o f  September 1973. 
(197!?(1 Q.L.R. No. 10  



"most s e r i o u s w  case ,  'There i s  no s i m i l a r i t y  between t h e  
example-given-snd t h e  i n s t a n t  c a s e  excep t  i n  so  f a r  a  p o l i c e -  

man i s  t h e  v i c t i m  in. each i n s t a n c e .  The p o i n t  o f  t h e  example 
quoted i s  unquest ionably  t h e  i n f e r e n c e  to-.be drawn from t h e  

d e s c r i p t i o n  g i v e n  t h a t  t h e  c a r - t h i e f  well-knowing t h a t  it i s  
a  policeman s t a n d i n g  between him and escape d e l i b e r a t e l y  

k n o c k s t h e  policeman down; indeed a  s i t u a t i o n  approximating 
murder. I n  t h e  i n s t a n t  c a s e  t h e r e  i s  no evidence  t h a t  t h e  

de fendan t  saw t h e  p e d e s t r i a n  a t  a l l ,  l e t  a lone  knew t h a t  he 
was a  policeman. 

I was a l s o  referred by counsel  f o r  t h e  Crown t o  a  

c a s e  of p. v. Buchanaq (4) .  That  c a s e  was one o f  manslaughter  
and t h e r e  i s  n o t h i n g  i n  t h e  r e p o r t  t o  i n d i c a t e  what p r i n c i p l e s  
t h e  sen tenc ing  judge fo l lows  i n  a r r i v i n g  a t  a  sen tence  of 3 

y e a r s  o r  what f a c t o r s  i f  any i n  t h e  d e f e n d a n t ' s  antecedence 
t h e  sen tenc ing  judge r e l i e d  upon. I t h e r e f o r e  f i n d  t h a t  d e c i -  

s i o n  o f  l i t t l e  a s s i s t a n c e  t o  me. 

I was urged by counse l  f o r  t h e  de fendan t  t o  c o n s i d e r  
imposing a  f i n e .  Whi ls t  I found h i s  argument a t t r a c t i v e ,  I 

c o n s i d e r  t h a t  t h i s  i s  n e i t h e r  t h e  c a s e  nor  t h e  t ime t o c o n s i d e r  

such  a pena l ty .  For me t o  f i n e  t h i s  defendant  would be f o r  me 
t o  d e p a r t  s u b s t a n t i a l l y  from a  p r a c t i c e  and . sentencing p o l i c y  

t h a t  t h i s  Court has adopted o v e r  many y e a r s  - one which I am 
n o t  p repared  t o  d e p a r t  from on t h i s  occas ion.  

My d u t y  r e g r e t t a b l y  r e q u i r e s  me t o  impose a term of 

imprisonment. I am always r e l u c t a n t  t o  imprison a  man who i s  
a  f i r s t  o f f e n d e r ,  e s p e c i a l l y  when h i s  antecedence i s  good. 
However, t h i s  was a  s e r i o u s  breach of t h e  law. L i t t l e  can be 

s a i d  i n  t h e  d e f e n d a n t ' s  f avour  so  f a r  a s  t h e  f a c t s  a r e  con- 
cerned. 

Kombora Rabura, t h e  sen tence  o f  t h e  Court  i s  t h a t  

you be imprisoned wi th  hard  l a b o u r  f o r  e i g h t  c a l e n d a r  months. 

S o l i c i t o r  f o r  t h e  Crown : P.J. Clay,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused : G.R. Keenan, Act ing P u b l i c  
S o l i c i t o r  


