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’ IN THE SUPREME COURT ) CORAM: RAINE, J.

OF PAPUA NEW GUINEA ) ;;fﬁdﬁég 1973
Fl L]

IN THE MATTER of the
ADOPTLON OF CHLILDBEN
! ORDINANCE 1368

AND IN THE MATTER aof an
APPLICATION BY XY and YY

1972 This is an unusual case, and has given those
Sept, 19 involved a deal of concern, I propose to circulate the
1373 : . Jjudgment, and, because of this will only state the facts
Magfll,zg very broadly, so that the usual cloak of anonymity that
pORT shrouds thess matters is not rent, 1 will call %the
MORESBY applicants XY and YY, '

RAINE, J.

The child the subject of the applicetion is a
native girl aged a little over five years, The appli-
cants are married and are Australians, Her mothsr was
Yary young when the ehild was born, the father
considerably clder, There were in fact twin giris hoon,
but one psrished shortly after birth, The surnvivor,
the subject child, whom I will gall Z, was very small,
and was born prematurely,

| Early in Z's life she.contracted pneumcnia,
When Z's father visited the hospital, which is in the
Southern Highlands, he was annoyed at the state of Z's
health, and attacked his wife, for which he was
charged, and sent to a Corrective Institution for a
short time,

In the meantime one of the applicants!
daughters, who worked at the hospital, and was then
aged abolt sighteen, took a close interest in Z and
Z's mother, This was not lost on the young mother,
who asked fliss Y to take Z. Miss Y deelined to do
this, but her interest in the child continued,

Rs the time approached when the husband was
due to be released from the Corrective Institution,
his wife became apprehensive, and she fled from the




hospital, Z's condition deteriorated after this, and
Miss Y prevailed on the applicants to permit Z to be
taken to their home at night, and during the weskend..
The hospital authorities agreed, as at night and in
the weekends, in the mother's absence, there was
inadequate supervision, the hospital was short staffed,
and trained staff, however devoted, must sleep and

rast,

When this commenced Z was about nine months
old, and in very poor condition, The child respondsed
very well to the tare and attention given it, and while
this obviously gaVe the applicants great pleasure it
did not then occur to them to adopt Z.

Howsver, =2 suceession of difficulties and crises
occurred, and the applicants then kept the child at home
all the time, agein with the hpspital's approval. Ths
natural mother made it clsar that she did not want Z
back, she was frightened of her husband, and her union
with him was at ah end, The father visited the
applicants at their home only when the child was sight~-
egen months old. He made no attempt to take Z away,
but said that he would do so when she teached school
age. He and the mother are Highlenders, and sgesm to
be very unscphisticated, he wears sparse native dress,
neither he nor his wife speak English or Pidgin,

Through interpreters the applicents tried to
dissuade him, pointing cut that wHen Z was of school
age she wolld not understand his place talk; and would
be unsuited te village life. They alsoc drew attention
to her bronchial trouble, This has persisted since the
garly bout of pneumonia.

By this time the applicants had become very
fond of Z, and knew it would be difficult for them to
part with her.

In January, 1970 the applicants were due to
teave the Highlands posting, and taks long leave.

After leave they moved far away, tc the coast,




They obtained permission fram the Director of
Child Welfare to teke Z to Australia for twelve months,
and they also visited Fiji, where Mrs, XY was born, Z's
mother also gave her consent, and further consent was given
for the Fijl visit by the Director,

0f course, as time passed, the applicants became
more and more fond of the child. No doubt the fact that
their own four children have grown up and are independent
has played some part, the little girl has probably filled
something of a gap in the applicants! lives,

The present situation is not s contrived ope, far
from it, The applicants and their daughter became
concerned with a sick baby. 1t is clear that as the child
flourished under their admirabie care that they bocamse
increasingly attached to her.. This is not a case, and I
suppose there are such cases, of a whits couple making an
over—emotional, albeit kindly decision to adopt a native
child; The applicants have lived all over the Territory
for many years, The female applicant has involved herself
in community work., She and Her husband would not lack ih
appraciation of the problems involved,

The applicants are tespectable people, They arse
in a sound financial position, Their health is goods They
are Tit and proper in every way to fulfil the responsibilities
of adopting parenis as reguired by the Ordinence, Their oun
natural children raise no aobjection., Their difficulty is
that Z is a native child whose parents have hot given the
reguisite consent. S5se Section 18,. 1 should add that
Miss Campbell, who appears by leave as 'amicus curiae',
assured me that notice has been given to the natural parents
as required by Section 13, and this has now been formally
proved,

1t is clear, from what I have said, that had there
been consent, and had there been no other problems, I would
have regarded this as a proper caese to make an order in

favour of the applicants,




The evidence makes it clear that consent would be
givean if gach natural parent is paid a sum of money by the
applicants, A satisfactory agreement could have been reached,
at least with the mother, were it not for the provisions of
Part V of the Crdinance, This Part is headed "OFFENCESHY,
Section 41 provides:-

41, (1) Subject to this section, a person shall
not {(whether before or after the kirth of a child)
make, give or receive, ocr agree to make, give ar
recelive, =z payment or reward for or in con-
sideration of -

(a) the adoption or proposed adoption of the childs

(b) the giving of consent, or the signing of an
instrument of consent, to the adoption of a
childg

{c) the transfer of the posssssion gr control of
a child with a2 visw to the adoption of the
child; or

(d}) the conduct of negotiations or the making of
arrangements with & view to the adoption of =
child,

Penalty: Four hundred dollers or impris —ment for
31X months,

(2) Subsection (1) of this section does not apply
to or in relation to any of the following payments
or rewards in.connexion with an adoption or
propossed adoption under this Ordinance:-

(a) a payment of legal expenses;

(b} a payment made by the adopters, with the
approval in writing of the Director or with
the approval of the Court, in respect of the
hospital and medical expenses reasonehlv

incurred in connexion with the birth of }he




child or the ante-~natal or post-natal care and
treatment of the mother of the child or of ths
childy and

(c) any othar payment or reward autharized by the
Director or by the Court,

. . : L]
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Thus the applicants were unable to enter into any
negotiations, The amounts mentioned by the natural parents
were probably not proposéd in contravention of Section 41,
apparently the figures wers mentioned when the local
administration made special inguirises to ascertain the
attitudes of the two natural parents., Even if there was 3
technical breach it would be ludicrous to charge thess
simple Highlanders with offences under the section,

Counsel rather approached the problem on the basis
that it-might be cpen to me to dispense'with cansent, as I
have power to do under Section 24(1), but make the
dispensation subjgct to a condition thet rsasonable sums
be paid to the natural parents by the applicants,. Ssction
24(1) readss~

W24, (1) The Court may, by order, dispense with
the consent of a person {other than the child)
to the adoption of a child where the Court is

- satisfied that -

(a) after roasonable ihduiry, the person cannot
be found or identifieds

{p) the person is in such a physical or mental
condition as not to be eapablé of properly
considering the gquestion whether he should

give his consent;

(¢} the persan has abandoned, deserted or
persistently neglected or ill~treated the
childs




(d) the person has, for a period of not less than
one year, failed, without reasonable cause, ic
discharge the cbligations of = parent ot

guardian, as the case may be, of the child; or

() there are any other special circumstances
by reason af which the consent may properly
be dispenssd with,

(2) LI R I B B B BN B

(5) D"I'."‘.‘...l'..“

The difficulty, so it seems to me, is that all
Section 24(1) provides is five reasons why consent may
be dispensed with, and in this case it seenms clear that
1 could rely on sub-sections (c¢), {d) and (e}. Section 24
is contained within Part 1III of the Urdinance while Sections
41 and 42 are in Part V., I really see no relationship
betwsen the three sections and the question of payment orv
reward is a separate matter to the considerations that
arise under Section 24. 1t might well be, of course, that
in considering Section 24(1)(e)} that the court might
exercise its discretion in favour of applicants where it was
clear that a payment or reward had beén agreed upon under
circumstances whers the court thoqght'thab,it'was proper
that a payment or reward he made.: waévéry bedauée Section
24 and Ssction 41 are in different paftshtha dffficulty
I feel is reaching agreement as to'whgt‘is a Proper sum,
I find it difficult to envisage how a "payment or reward!
under Seetion 41{(2)(c) can be quaﬁtifigdfﬁy the interosted
parties without prior negotiations beﬁ&een them”which'wquld
be struck at by sub-section (1) Ses alsc Sestion &Z(X),.

Sp far as the suggestion is cancerped that I
should dispense with censent under Sagtian~24(1)nupop_a :
condition that a reward be paid, I strqnglg'dgubt‘my pomer
to do this, where, under Section 41(2)(o) thére is-dpedific
power given to me to ignore Section 41{1l) and authorize

a payment or reward,

I drew the attention of Counsel to these problems,




and the matter was then adjourned for a considarable length
of time to enable field officers at Mendi to talk to the
natural parents. This has been done, In this way the
probldm about negotiations between the apﬁlicants and

the nafural parenﬁé has been largely overcome, No problem
arises so far as the natural mother is concerneds, She
still lives apart from her husband and she would be
satisfied to seé the child adopted if she received the sum
of $200.00., #aterial placed before mo in two affidavits
by field officers in the Mendi area suggests very strongly
that there is nothing unreasonable in the natural mother's
attitude, bearing in mind traditional rights of parents
'qué‘ their children., Unfortunately the natural father
demanded a grossly excessive sum and the field officers
clearly regard his claim as ridiculous, How serious the
demand is is hard to say, as the field officers were not

present as negotiators,

_ The affidavits of the field officers persuade me
that I would be doing justice if I approved the paymsnt
of $200,00 to the natural mother, which is all she asks,
and the sum of $270,80 to the natural Father, and I propose
tc consent to these payments beirig made. In fact; the
evidence of the Field officers supgests that I am being =
little cver gensrous in the case of the natural father
but this is not to such an extent as tec impose an unfair burden
upon the applicants,

I would mot want it to be thought that natural
parents wno are native people are going to receive
large sums of compensation as of right, This could lead to
abuse, However, the evidence of the field cofficers shows that
traditional practices in the Mendi area make it not un-
reasonable for me to consent to payments to the natural
parents, This course has been follouwed before, and Minogue,Jd,
(as he then was) consented to the payment of $150,00 to
a natural mother in an application eon the 15th October,
196%, This was nearly eight years age and it might well be
that the sum of $150,00 at that ftime would now represent
something in the order of $250.00, or rather more.

1 am grateful to the authorities at Mendi for the




assistance they have given me, Were it not for that
assistance I do not see how this matter could have been
resolved so far as cémpensaticn is concerned, It seems Lo
me, in view of the evidence that is now befocre me, that I
clearly have power under Section 41(2j(c) to assess proper
payment or reward, and this 1 propose %u do, The sums of
mongy that I have indicated aboue-were‘not ascertained as a
result of negotiations between the ﬁarties or peopls acting
on their behalf, They were indebéndent investigations aimed
at establlshlng what might bhe called a reasonable Wohild price®
in the avrea, and also aimed at getting some indication from
the ratural parents as to the figure they thought was
reasonable, Bui theéy were not pegoiiations clearly struck
at by Sectior 42(1)) *The field officers were not bargaining
with the natural pareﬁts and did not, and could not, make
afly counter proposals, They uwere obtaining information for
the Court, But the method adopted is far from satisfactory,
gnd goes close to offending against the provisions of the

Urdinance.

4s 1 indicated above, when 1 set cut the various
sections, 1 feel that & very difficult situation is
created where the naturel parents wish the child to bs
adopted in return for some reasonable reward or, in a
case such as this, where it is in the interests of the child
to be adopted, but consent is withheld by one or both of
the natural parents except upon the payment of a most un-
reasonable reward. The difficulty is, in my opinion,
that there is no way in which the would bse adopting parents
and the natural parents can gelt together and discuss the
question of quantum, See Section 41(1). The matisr can only
he resolved under Section 41(2)(c) which allows the Court
or the Director to authorize a payment or reward notwlth-
standing the provisions of suh-secticn (1), The problem in
many cases is that the Uirector or the Court will have really
nothing to gquide them, bescause one of the best guides they
could get would be a decision reached by the parties them-
selves, but this is forbidden, and Section 41(1}) not only
prohibits a person from making, giving or receiving a payment
ar reward, but it also forbids a person agresing to make, give
or rsceive a payment or reward for er in consideration of

adoption, the giving of consent etc. It does not. seem to me




that Section 24 relieves this difficulty, and I have already
referred tB the further difficulty created by Section 42.

T would respettfully supgpest to the Legislature
that a further provision be inserted into the Ordinancs which
allowed the propased adopting parents and the natural
patents fo get together and reach an amicable aﬁd geneible
agfeement} There would Have to be propeb safeguards,. because
nobody would wish this new provision to open the door
to what has been cdlled, if I may use the vilgarism, "baby
farmirig", Sometimes that which was done here will solve
the difficulty, bub I can ehvisdge many cases wheére the
independant inguiries made by field officers could easily
develop intc nedotiations, and as the Ordinance presently
sﬁends,_this is struck at by Section 42, In fact, that
which I have tcuntenanced in this case might be thought
to have been very close -to the wind.

It was sugéested to me that in deciding whether
or not I should make an order for adoption that I should
consider the position of a Papuan child adopted by
Australian parsnts. The problems that might possibly arise
are that the child might not be allowed Lo enter Australis
with the applicants, or, having entered Australia, that the
child might be depuorted,

The curious anomaly that eXxXists is that while a
Papuan child is an Australian citizen (see infra), it may,
and possibly will, be refused permission to leave this
country, See Section 51 of the Migration Ordinance, 1963-
1967, which provides:-

%51, Subject to the provisions of this Division,
a native shall not leave the Territory unless a
pnermit under the last preceding section has been
issued and is in force, and excsept in accordance
with the conditions subject fo which ths permit

was issuecd.”

Sgetion 50 provides for the Administrator issding
the permit to leave to a native and provides further for the

lodgment of a cash bond with an approved surety, or cash




deposit, 1In addition, any other condition may be imposed,

Thus it will be seen that the advantages, if any,
of Australian citizenship, can be nullified, as the citizen,

if denied & permit, is forbidden to leave these shores,

1 have been greatly assisted by Mr, J.L. Goldring's
article, "Nationality and Citizenship in Papua New Guinea',
which will be found in the Melanesian-Law Journal, VYol, 1,
NG¢?3 at p, 75, At pp. 81 and 82 the learnsd contributcr
saysi—

B1f a Papuan or New Guinean wishes to enter Australia,
he must obtain an antry permit under the provisions
of the Australian NMigration Act 1958 as amended,
upen the wording of which the Papua New Guines
Ordinance is based, This Act also does not refer to
TAuystralisn citizens' as those who may enter
Australia without first obtaining an entry permit:
its tests, like those contained in the Papua New
Guinea Ordinance are alsoc based on birth or
raesidence,

Even though the law of both Australia and of

Papua New Guinea would allow the authorities in both
places to permit a person of any race born in either
‘country to enter and reside in the other, whether

he would be able to do so in practice rests upon an
administrative decision by a government officer =
i.g, the Administrator in the case of entry to

Papua New Guinea, or the Minister for Immigration

in Lhe case of Australia., This administrative
decision will be made in the light of current
government policies and the information asvailable

to the official., There is no right for any person
not born in Papua New Guinea to reside there, nor
for any native to leave, The fact that many pecple
do so is simply due to the fact that an
administrative decision had bg%n made, ¥

With respect I agree in this, Thus, even if this
Papuan child enters Australia legally there is no certainty
that she will be permitted to remain, If this happened, then

b
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in view of the age of the applicants, the probability would
be that they would be forced to remain in Australia, and the
child would return to this country, and be placed in a

quite hopeless situation, unable to speak the place talk of
her parents, parents who are separated in any event,

I only find it necessary to advert generdlly to these
problems, I say this because I have no doubt at all that
it is in the best interests of this child that it should be
adopted by the applicants, and in view of thes nature of the
events leading up to the application for adoption I weuld
hope that ths immigraticn authorities in Australia would
pernit the child to enter the Commonwealth and remain there,
or would not resist a subsequent application to naturalize the

child, if this is necessary,

Under the Nationality and Citizenship Act of 1948
(Commonwealth), Section 5{1)}, the definition section, used to
provide that Australia includes the Territory of Papua,

It now provides that it includes the Territories of the
Commonwealth that are not trust territories, {(Act 8% of
1953), But the result is the same, Ssctiop 10(1) provides
that a person born in Australiaz after the commencement of
the Act shall be an Australian citizen by birth. The
provisions of sub~section (2) do not alter the situation so
far as this child and the applicants are concerned.

Ags far as I can ascertain, great concern is felt
about the future situaticn of people born in Papua, and
thete is uncertdiity as to what their position will be,
0f course Section 10 could be repesaled by the Australien
Parliament, and, at the same time, Papuens could be divested
of their Austialian gitizenship, I see no cohstitutional
prob lem there, Thus I do see many possible difficulties
in the future, but in my opinicn it is in the best
interests of the child that she should be adopted, live with,
and be pared for by the applicanits, and so far as 1 am
concerned that is the end of the matter, and the future will
have to look after itself., The Adoption of Children
Ordinance has nothing tc say about the effect of adoption
on the citizenship of an adopted child, As I understand the

law, unless adoption legislation specifically provides for




the adopted child to take the nationality of the adopting
parents, the child's nationality remains unchanged, unless, of

course, the adopting parsnts cause the child to be naturalized,

Before making my Formal orders, cne of which
dispenses with the consent of the natural parents,
it is proper that T should indicate that I only do so
in this case because 1 believe that powerful reasons havs
been advanced that maks it proper to do so, The effect af
an adoption order is so grest that consent should not
be dispensed with, and the natural parents barred there-
after from any legal or social control over their child,
unless the Court treats the matter with very great care
and dispenses with consent cnly where a strong, even
gXceptional, case is made out, It is sufficient to refer
to Mlace & Anor, v, Murray (1), The High Court was

there considering & New South Wales provision which is not
dissimilar to Section 24(1)}{(e) -of sur Ordinance., Ths New

South Wales provision reads-

Tirovided that the Court may dispense wifh the
CONSENL s censcranvooersesssnsanssssnodsséssndos
where, having rsgard to the circumstances, the
Court deems it just and reascnable so to do,W

At pages 380 and 381 the joint Jjudgment of the
High Court reads:-

"His Honour'!s statement of his reasons reflects
a lively consciousness of the grave responsibility
which the application placed ubon him, tHe
commenced his consideration of the matter hy
recognizing, first, that s, 167 prima facie
forbids the making of an adoption order in respect
of an i1llegitimate child if the mother does not
consent, anc, secondly, that the natural ties
between mother and child ought net to be lightly
broken, It was pleunly right thus to emphasizs
at the outset the necessity, arising from the tarms
of the legislation and the nature of the
jurisdiction it confers, of insisting that powerful
rgasons must be shown before a court can properly
(1) (1954-1958) 972 €. LR 370 '




desm it just and reasonable, notwithstanding

a mother's obhjection, to sever the relationship
between her child and herself and make the child
for most purposes cof the léw, and conseguently
For mest praciical purposes, the child of cther
persons, That this is the drastic effect of

an adeption order is seen from ss, 188 and 169,
Subject to certain exceptions of no great gsneral
importance it is provided that when an adoption
order is made, for all pdrposes clvil and criminal,
and as regards all legal and squitable rights and
liabilities, the adopted child shall be deemed

a child of the adopting parent, and the adopting
parent shall be deeméd a parent of the adopted
child, as if such child had been born to such
adbpting‘parent in lawful wedlock, and the order
of adoption shall terminate all rights and
liabilities existing between the child and his
natural parents; and the adopted child shall

taks the surname of the adopting parent in
substitution for his own surnama. The natural
parent thenceforth has no rights whatever with
respact fto the custody, control, training or
education aof the child, and cannot even have
access to the child unless by the grace of the
adopting parent; and the child cen no longer
expect from the natural parent any of the benofits
which the natural relationship ordinarily yiselds,
It must be a rare case in which the judicial
mind cen be satisfied to hold it just and
reasonable that such a change should he brought
ahout against the will of a mother®

0F course, that was a case where the mother's
consent, initially granted, was later withheld, or
withdrawn, Thse situation here is rather different, As I
understand the natural mother's attitude she impliedly
consents if paid a resward, The natural Father's attitude
is rather different, as is indicated by the grossly
excessive roward that he thought fit toc seek, However,
as 1 have indicated, bsaring in mind the welfare of the
child, the circumstances leading up to this application, the




fact that the natural parents have separated, the length of
time the child has been away from its tribal area, the child's
health, and the suitebility cf the applicants, I have no doubt
that it is proper to dispense with the consaent of the

natural parents, Thers are powerful reasons for doing so,

I meke the following orders:-

I _DORDER that XY and YY the applicants herein be
and are authorised as spouses to adopt the child referred to
in the schedule of particulars to the Notice of fMotion dated
3lst August, 1972,

':'[. APPRDUE. the nameS.QlBCOOQ * 88 b4 s 4 F &G0 9% s0

as the forenames of the said child,

I ORBER that the consents of the natural parents
of the said child be dispensed with upon the ground that
there are special circumstances by reason of which the

consent may properly be dispensed with,

I CONSENT to the payment by ths abovenamet
applicants to the natural parents of the sum of $270.00
to the natural father of the said child, namely ..eeaee
cesssessaas and the sum of $200.00 to the natural mother,

ﬂam@ly LU SN B B R ] LECRUR IR BURE BN

1 DIRECT that the said monies be paid into
Court within fourteen {14) days from the date hersef, for
payment aut by the Registrar to the natural parents as

aforesaid,

Upon payment into Court of the sum of $470,00
ags afocresaid 1 release the solicitors for the applicants
from their undertaking given on 1lth May, 1993, to hold
the sum of $550,00 in their trust account until further

order,

Salicitors for the Applicantst: Messrs, Craig Kirke & Co,




