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IN THE SLIPREM COURT OF) CORM: FROST, A.C. J. 

PAPUA NEW GUINEA ) 
Tuesday, 
14th  May, 1974. 

IN THE bL4TTER OF APPLICATIONS BY 

JOHLEON KEREIviOT AND BENSON WATIR 

t o  extend t h e  time f o r  appeal 

a g a i n s t  conviction by the  

Supreme Court. 

REASONS FOR JUDGMEhK 

1974 - This is an appl ica t ion  f o r  extension of time 

May 1 t o  enable each app l i can t  t o  appeal a g a i n s t  h i s  convict ion 

l4 by t h e  Supreme Court a t  Mount Hagen on 22 September 1972 

PORT - f o r  w i l f u l l y  and unlawfully s e t t i n g  f i r e  t o  a dwell ing 

MORESBY house cont rary  t o  Sec. 461 of t he  Criminal Code. Each 

A.C.J'applicant was sentenced t o  s i x  months' imprisonment and 

t h e  present  proceedings were not  i n s t i t u t e d  u n t i l  i m e d -  

i a t e l y  a f t e r  t h e  sentences had been served. 

Notice o f  Appeal is requi red  t o  be given wi th in  

40 days a f t e r  t h e  d a t e  of  conviction, b u t  t h e  time may be 

extended a t  any time by the  Ful l  Court o r  a  Judge. Supreme 

Court (Fu l l  Court) Act Sect ion 34 (1 )  (2) .  

The reason given fo r  t h e  de lay  i s  t h a t  al though 

on various occasions i n  October and November 1973 and l a t e r  

both appl icants  requested the  Vi s i t i ng  J u s t i c e  and a l s o  t h e  

Correc t ive  I n s t i t u t i o n  a u t h o r i t i e s  t o  a s s i s t  them i n  br inging  

an appeal,  they d id  no t  receive any a s s i s t a n c e  a s  a r e s u l t  of  

t hese  requests .  It i s  p l a i n  t h a t  t hese  reques ts  were received 

and passed on t o  t h e  Publ ic  S o l i c i t o r .  I n  October 1973 t h e  

appl icant ,  Benson Watir, had been advised by t h e  Publ ic  

S o l i c i t o r  t h a t  h i s  case  wss being reviewed f o r  appeal.  
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This review may have been i n i t i a t e d  e i t h e r  by t h e  Public  

S o l i c i t o r  i n  t h e  ord inary  course a t  t h e  conclusion of a  

t r i a l  i n  wgich t h e  accused had been found g u i l t y ,  o r  pursuant  

t o  t h e  Vi s i t i ng  J u s t i c e ' s  request .  In f a c t  t h e  Public S o l i c i t o r  

d i d  review the  app l i ca t ions  f o r  i n  h i s  l e t t e r  da ted  19 December 

1973 he s t a t e d  'that no a c t i o n  would be taken. Whether t h e  

Vi s i t i ng  J u s t i c e  repor ted  t h e  ~ u b i i c  S o l i c i t o r ' s  dec is ion  t o  

t h e  app l i can t  i s  not c l ea r .  The p re sen t  app l i ca t ions  a r e  made 

following representa t ions  made by t h a  Po l i ce  Chaplain t o  t h e  

Pub l i c  S o l i c i t o r  a t  t h e  end of  February 1974. 

M r  Adam who appeared f o r  t h e  appl icants  d id  no t  

a s s e r t  t h a t  t he  ac t ions  of  t h e  Vi s i t i ng  J u s t i c e  o r  t he  Cor rec t ive  

I n s t i t u t i o n  o f f i c e r s  were anything bu t  he lpfu l .  He accepted t h e  

f a c t  t h a t  t h e  Public  S o l i c i t o r  who had arranged f o r  t h e  app l i -  

can t s  t o  be represented a t  t h e  t r i a l  reviewed t h e  cases and took 

t h e  view t h a t  they were no t  appropr ia te  cases  f o r  appeal. His 

submission was t h a t  t h e  app l i can t  should have been advised t h a t  

' apa r t  from t h e  Publ ic  S o l i c i t o r ' s  opinion each had an independent 

r i g h t  t o  appeal. 

However t h e  f a c t  is t h a t  eacH appl icant  had hed 

t h e  b e n e f i t  o f  f u l l  l e g a l  advice. I t  is p l a i n  t h a t  some q u a l i f i -  

c a t i o n  must be placed upon ,the considerat ion,  which I s h a l l  assume 

. i n  t h e i r  favour, t h a t  t h e  appl icants  were unaware t h a t  they could 

d i s r ega rd  the  advice of  t h e  Publ ic  SolScitor ,and themselves i n i t i a t e  

t he  necessary proceedings f o r  an appeal  f o r  t h a t  considerat ion would 

apply p r a c t i c a l l y  t o  t h e  e n t i r e  indigenous population and t h e  provis-  

i on  i n  t h e  Act t h a t  appeals  must be brought within 40 days would be 

rendered of no e f f e c t .  

I t  i s  e s t ab l i shed  t h a t  t h e  f a c t  t h a t  t h e  app l i can t s  

have served t h e i r  sentences i s  not  an abso lu t e  b a r  t o  a p p l i c a t i o n s  

. .  . . .. 

. . /3 
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of t h i s  nature.  '. V. Huqhes ( 1 )  and Uv. Williams (2). 

Indeed t h e  f a c t  t h a t  an app l i can t  has served h i s  sentence may 

tend t o  remove one well-recognized obs t ac l e  .to t he  g ran t  of  an 

extens ion  of  time. Thus it i s  sa id  t h a t  t h e  Court should have 

regard t o  t h e  f a c t  t h a t  i f  t he  app l i ca t ion  is delayed t h e  Crown 

may be a t  a disadvantage s o  f a r  a s  t h e  memory and a v a i l a b i l i t y  

I o f  witnesses a r e  concerned i n  a  new t r i a l .  But a s  these  appl i -  

can t s  have served t h e i r  sentences i f  t h e  applicat ionswere granted 

and t h e  appeals succeeded it is un l ike ly  t h a t  t he  Court would 

o r d e r  a  new t r i a l .  However both cases c i t e d  show t h a t  s p e c i a l  

circumstances a r e  required.  

These app l i ca t ions  a r e  made because a s  a r e s u l t  

of  t h e  convict ions t h e  appl icants  were dismissed from t h e  Po l i ce  

Force a f t e r  periods of  s e r v i c e  i n  which n e i t h e r  had suf fered  any 

convict ions.  Each app l i can t  des i r e s  t o  c l e a r  h i s  name with a view 

t o  being r e i n s t a t e d  i n  t h e  Po l i ce  Force. However i f  t h e r e  is t o  

be any r e g u l a r i t y  i n  t h e  adminis t ra t ion  of  j u s t i c e  which i s  proper ly  

a cons idera t ion  f o r  t h e  Court - see  R. v. Fluiucrhes ( 3 )  ( supra)  - then 

i n  t h e  case  o f  an appl ica t ion  f o r  an extension of time a f t e r  a long 

de lay  it cannot be granted merely a s  of course. 

The cons idera t ions  app l i cab le  i n  app l i ca t ions  of  

t h i s  na tu re  a r e  s e t  o u t  i n  t h e  judgment of t h e  F u l l  Court i n  -the 

Sec re t a ry  f o r  Law v. Tisunkac Naurok Domstok a l s o  known a s  Ri.sanog2 

(4). The F u l l  Court adopted t h e  t e s t  t h a t  where t h e r e  is a long 

de l ay  t h e  app l i can t  should s a t i s f y  t h e  cour t  a t  t h e  l e a s t  t h a t  

t h e r e  i s  grave reason t o  apprehend t h a t  j u s t i c e  has a c t u a l l y  m i s -  

c a r r i e d .  SO t h e  quest ion before me i s  whether such a case has been 

shown. 

- 
(1) (1910) N.Z.L.R. 29 P.239 

( 2 )  (1912) 8 Cr. App. R 71 

( 3 )  (1910) N.Z.L.R. 29 P.242 p e r  Edwards, J. 

(4) (Unreported Judgment F.C. No.60, 28 Mar. '974 



Accordingly I turn  t o  t h e  grounds upon which 

it is intended t o  appeal.  The ccnvict ions a rose  o u t  of i n c i d e n t s  

when i n  t h e  course of h i s  du-ty each app i i can t  was endeavouring 

t o  prevent  t r i b a l  f i gh t ing  between two r i v a l  c l ans  Ln the  Mount 

Hagen area.  The c l s e  was heard over s eve ra l  days i n  Mount Hagen, 

A t  t h e  end of  t he  t r i a l  t h e  t r i a l  judge gave  a reasoned judgment 

I bu t  it was n o t  l a t e r  published so t h a t  t h e r e  i s  ava i l ab le  only  

counse l ' s  notes  of  t h e  judgment. Taking f i r s t  t h e  grounds of 

appeal  r e l i e d  upon by Benson Vfatir, t h e  f i r s t  ground i s  t h a t  t h e  

t r i a l  judge er red  i n  law i n  admitting i n  evidence t h e  a p p l i c a n t ' s  

statemenT7dwE;en during t h e  inves t iga t ion  he was given t h e  opportun- 

i t y  of making an explanat ion,  "I do not  wish t o  say anything". 

When t h i s  s tatement  was tendered a s  p e r t  of t he  Crown's case  it 

was r e j e c t e d  by t h e  t r i a l  judge as being a s e l f  serv ing  s ta tement .  

However t h e  defence was one of  a l i b i  and during t h e  evidence of 

Benson Vfatir .the t r i a l  judge allowed t h e  s ta tement  t o  be p u t  t o  t h a t  

app l i can t  i n  c ross  examination and acted on i t  a s  one of t h e  reasons 

f o r  r e j e c t i n g  the  a l i b i .  The t s i a l  judge was, of course, e n t i t l e d  

t o  recons ider  h i s  e a r l i e r  r u l i n s  i n  t h e  l i g h t  of subsequent evidence. 

But t h e  app l i can t  d e s i r e s  t o  chal lenge t h i s  p o i n t  on appeal.  

The second ground a s  i ' t  i s  p u t  is t h a t  t h e  t r i a l  

judge e r r ed  i n  law i n  requi r ing ,  a s  he impl iedly  d id ,  t h e  appe l l an t  

t o  c a l l  a s  witnesses fou r  Constables i f  t h e  Court was t o  have t h e  

b e n e f i t  o f  t h e i r  evidence. This  ground i s  based upon the  f a i l u r e  

of  t h e  Crown Prosecutor  t o  c a l l  four  Constables a s  p a r t  of  t h e  

Crown case  although each had given evidence f o r  t he  prosecution 

during t h e  c o m i t t a l  proceedings. The t r i a l  judge upheld t h e  

Cmwn submission t h a t  t h e  prosecution had a d i s c r e t i o n  no t  t o  c a l l  

t h e  witnesses,  bu t  no app l i ca t ion  was made t h a t  t h e  judge should 

c a l l  them of h i s  own motion. I n  f a c t  t h e  four  witnesses were then 

ca l l ed  a s  witnesses f o r  t h e  defence, 'Ir. Adams r e l i e d  upon 

&ems v. The Prothonotarv of t h e  %:reme c o u r t  o f  New s o u t ~ W i ? ~ e ~  (5.) 



i n  which t h e  High Court considered the  d i sc re t ion  of a Crown 

Prosecutor i n  the  matter  of ca l l ing  material  witnesses upon 

a criminal  t r i a l .  Considerations concerning t h e  exercise of 

t h i s  d i sc re t ion  a r e  a lso  referred. , to in  Dallison v. Caffery 

(6 )  and Regina v. Oliva -0). However the  four  witnesses gave 

e v ~ p o n t ~ e a l i b i - a n c L n o t h i n g .  is  p u t  forward t o  

-iod*-that the  Crown Prosecutor wrongly exercised h i s  d is-  
L /- 

...-. . c r e t i o n .  It was not suggested t h a t  apa r t  from the appl icants  

./ 
,-" . '  

, being denied the  r i g h t  t o  cross  examine these  witnesses the re  
. -- /'.~ 

.- were any spec ia l  circums.tances such a s  i n  Ziem's case (supra) (8 )  which 

1 would lead the Court t o  conclude t h a t  the re  was any miscarriage 

,' 
i of jus t i ce .  The t h i r d  ground of appeal involves the t r i a l  

,, judge's f inding t h a t  Benson Watir was cr iminal ly  responsible a s  . , 
.. _, I 

a pr incipal .  The case aga ins t  t h i s  appl icant  was t h a t  he was 

/"- - , g ~ ~ i n s - - t h e a p p L i c a n L J o h n s o n  Keremot who it was 

.;/ alleged had s e t  f i r e  t o  t h e  houses. It was s a i d  t h a t  the  t r i a l  
; ,  

i judge acted on the  view t h a t  Benson Watir had a duty t o  prevent 

i 
,' . .  . . .. .. 

, .the.applicant-&hnsonXer&. from corrrmitting an unlawful a c t  

y; and t h a t  t h i s  consideration was taken i n t o  account as p a r t  of  

the  evidence of  encouragement. In f a c t  that applicant  was 

sen io r  to  Benson Watir. The remaining grounds of appeal r e l i e d  

upon by Benson Watir a r e  t h a t  the  ve rd ic t  was agains t  the  weight 

of  evidence including evidence as  to  i d e n t i f i c a t i o n  and t h e  ver- 

d i c t  was unsafe and unsatisfactory.  

No pa r t i cu la r s  of these grounds of  appeal were 

placed before t h i s  Court and presumably they were put forward 

agains t  the  contingency t h a t  i f  the appl ica t ion is granted, an 

examination of the  evidence and the judgment might possibly 

enable such pa r t i cu la r s  t o  be given. 

The appl icant  Johnson Keremot r e l i e d  only upon 

the grounds of appeal r e l a t i n g  t o  the f a i l u r e  of the  Crown t o  c a l l  

. . . . 

(6) (1965) 1 4.B. 348 

(7) (1965) 1 W.L.R. 1028 

(8 )  (1956-57) 97 C.L.R. 279 
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the four Police witnesses, and to the verdict being against 

the weight of evidence or unsafe and unsatisfactoxy. 

Mr Egan for the Crown submitted that the 

highest that the applications could be put was that arguable 

grounds only for appeal had been shown and the case fell short 

of being one in which there was shown any grave reason to 

apprehend that justice had actually miscarried. 

On the whole I have come to the co~clusion 

that this submission is sound. 

I would therefore refuse leave for an extension 

of time. 

Solicitor for the Appellants: G.R. Keenan, Acting Public 
Solicitor 

Solicitor for the Respondent: P. J. Clay, Crown Solicitor 


