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BUAKI SINGERE v. FRANCIS MUGUGAI 

On 23rd November, 1973 t h e  a p p e l l a n t  was con- 

v i c t e d  by M r ,  P r i t c h a r d ,  S.M. i n  t h e  D i s t r i c t  Cour t  i n  

Lae a f t e r  p l e a s  o f  g u i l t y  had been e n t e r e d ,  t o  seven 

charges  under  s. 4 1  P o l i c e  Offences  (New ~ u i n e a )  Ordin- 

ance (now Act)  1925-1966, o f  "passing v a l u e l e s s  cheques". 

Three o t h e r  cha rges  of a  s i m i l a r  c h a r a c t e r  were t h e n  
s tood  o v e r  g e n e r a l l y  - t h e  accused having i n d i c a t e d  

c l e a r l y  t h a t  t h e s e  charges  would be defended.  The 
ri 

accused was conv ic ted  l a t e r  t h e  same da*, f o l l o w i n g  a  

t r i a l ,  by a  M r .  Lancas te r ,  R.M., on a  charge  o f  "unlaw- 
f u l l y  s t r i k i n g " .  

A s e n t e n c e  of  s i x  months imprisonment was i m -  
posed i n  r e s p e c t  of  each cheque charge ,  one beingjmade 
cumulat ive.  A sen tence  of  s i x  months imprisonme& was 

imposedon theun lawfu l  s t r i k e  cha rge  and made cumula t ive  
on t h e  cheque charges .  A t o t a l  of  e i g h t e e n  months i m -  
pr isonment was t h u s  ordered .  

A p p e a l s ' a r e  brought  a g a i n s t  a l l  e i g h t  convic-  

t i o n s ,  and by consen t  a r e  be ing  heard  t o g e t h e r .  A t  t h e  

h e a r i n g  I al lowed amendments t o  t h e  grounds o f  appea l  - 
t h e r e  be ing  no submiss ions  by t h e  Crown a g a i n s t  my doing 

In  r e g a r d  t o  t h e  cheque o f f e n c e s ,  it i s  s a i d  

A d e n i a l  of  n a t u r a l  j u s t i c e  has occur red  i n  

t h a t  t h e  a p p e l l a n t  sought  and was r e f u s e d  an 

adjournment of t h e  hea r ing ;  

The p l e a s  o f  g u i l t y  e n t e r e d  i n  t h e  f i r s t  p l a c e  
by t h e  Cour t ,  should  have been vaca ted  once 
t h e  a p p e l l a n t ' s  s t a t e m e n t s  on a l l o c u t u s  had 
been heard:  
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( 3 )  The seven cheque of fences  were heard t oge the r  . 
without t he  consent of t h e  accused being given,  

which i s  such an i r r e g u l a r i t y  a s  t o  amount t o  

a  s u b s t a n t i a l  i n j u s t i c e ;  

(4 )  The sentences  a r e  excessive,  being i n  p a r t i c u -  

l a r  grounded wrongly on a  view as t o  t he  r e l e -  

vance of p r i o r  recorded convictions.  

In  regard t o  t h e  unlawful s t r i k e  charge it i s  
s a i d  t h a t :  - 

( a )  The r e f u s a l  of an adjournment amounted t o  a  
den i a l  of n a t u r a l  j u s t i c e ;  

( b )  The sentence was grounded on extraneous mat te rs  

and was excessive and should no t  have been made 
cumulative upon t h e  sentences  f o r  cheque 

offences.  

I s h a l l  d e a l  wi th  t h e  cheque ma t t e r s  f i rs t .  

Fa i lu r e  t o  q ran t  adjournment, 

I t  appears t h a t  t h e  cheque charges r e l a t e  t o  

i n c i d e n t s  between 1 s t  and 1 5 t h  May, 1973 and on 13 th  

September, 1973. Three of those  ma t t e r s  were before  t h e  

Court f o r  t h e  f i r s t  time on 10 th  October, 1973. Af t e r  

p l ea s  of g u i l t y  were noted,  t h e s e  t h r e e  mat te rs  were ad- 

journed t o  23rd October, 1973, as were t h e  t h r e e  i n  which 
t h e  "not g u i l t y "  p l ea s  were en te red  (and which have no t  

y e t  been heard) .  This was done a t  t h e  r eques t  of t h e  

p o l i c e  prosecu tor  a s  f u r t h e r  charges were s a i d  t o  be 

pending. On t h a t  d a t e  a  f u r t h e r  f o u r  f r e s h  charges were 
presented,  and p l ea s  of g u i l t y  t h e r e i n  entered - making 
up t h e  seven convict ions  appealed from. 

The learned mag i s t r a t e  questioned t h e  appe l l an t ,  

apparen t ly  as t o  a l l  seven cheque charges (one bears  i n  
mind t h a t  f o u r  of them were presented f o r  t h e  f i r s t  time 

aga ins t  t h e  accused t h a t  morning), asking whether he was 

ready t o  proceed. A d ia logue between bench and t h e  
accused then ensued: - 

I'D. No, I have appl ied f o r  l e g a l  a i d  t o  a s s i s t  my 
case  t o  t he  Publ ic  S o l i c i t o r .  

S.M. Have you seen a  r e p r e s e n t a t i v e  of t h e  Publ ic  

S o l i c i t o r s  Off ice?  
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Yes, I saw M r .  Tony Cav i t ,  He p o s t e d  my a p p l i c a t i o n  

t o  t h e  Pub l i c  S o l i c i t o r .  I saw him on Sunday a t  t h e  

Hum Gulf Motel. 

Did you t e l l  him t h i s  c a s e  was on today? 

Yes, he s a i d  you can ask t h e  M a g i s t r a t e  f o r  an ad- 

journment of  your  c a s e  u n t i l  your  l e g a l  a d v i s e r  i s  
p r e s e n t .  

Are t h e r e  any o t h e r  r easons?  

I have been charged w i t h  t o o  many charges  and I want 

l e g a l  advice.  

Ddes t h i s  a p p l i c a t i o n  r e l a t e  t o  t h e  cha rge  o f  s t r i k -  

i n g  t h e  Constable  from Kabwum? 

Yes. 

I n s p e c t o r ,  w h a t ' s  t h e  i n  r e l a t i o n  t o  t h e  

case  from Kabwum? 

I have a l l  my w i t n e s s e s  h e r e  and i f  an adjournment i s  

g r a n t e d  it w i l l  c o s t  t h e ' ~ o v e r n m e n t  money t o  b r i n g  

them i n  again .  

How many w i t n e s s e s  have you and where do t h e y  come 

from? 

3, t h e  Kiap from Kabwum and t h e  policeman and a 

v i l l a g e r  from Wasu. 

What about  t h e  3 charges  r e l a t i n g  t o  cheques which 

M r .  S i n g e r e  p leaded n o t  g u i l t y  b e f o r e  M r .  Lancas te r?  

We a r e  r eady  t o  proceed.  

Then I t a k e  it t h e  P o l i c e  a r e  opposing any adjourn-  

ment. 

T h a t e s  r i g h t  your  worship.  

Were t h e  p o l i c e ,  e i t h e r  you o r  t h e  i n v e s t i g a t i n g  

o f f i c e r  g iven any adv ice  t h a t  M r .  S i n g e r e  would be 

app ly ing  f o r  an adjournment, e i t h e r  by  him o r  t h e  

P u b l i c  S o l i c i t o r ?  

No, S i r ,  

M r .  S i n g e r e  - No a p p l i c a t i o n  has been made b y  t h e  
P u b l i c  S o l i c i t o r  e i t h e r  t o  t h i s  Cour t  o r  t o  t h e  P o l i c e  

f o r  an adjournment. I T  you saw a r e p r e s e n t a t i v e  o f  

t h e  P u b l i c  S o l i c i t o r  he could  have a t  l e a s t  n o t i f i e d  

t h e  p o l i c e  o r  t h e  Court.  You have p l e a d e d  g u i l t y  t o  

7 c h a r g e s  of  p a s s i n g  v a l u e l e s s  cheques  b e f o r e  me and 



I am n o t  going t o  g r a n t  an adjournment. I have 

ar ranged f o r  ano ther  m a g i s t r a t e  t o  be  h e r e  today i n  

r e l a t i o n  t o  t h e  Kabwum c a s e  and I r e f u s e  t h a t  adjourn- 

ment. You may renew t h e  a p p l i c a t i o n  b e f o r e  him. I 

propose t o  d e a l  w i t h  t h e  seven charges  b e f o r e  me t o  

which you have pleaded g u i l t y  and w i l l  d e c i d e  t h e  
q u e s t i o n  o f  t h e  adjournment of  t h e  o t h e r  t h r e e  when I 

have d i sposed  of  t h e s e  seven. ( s e e  each charge  s h e e t  

- D i s t r i c t  Court  Cases 4153, 4152, 4151. )I' 

As  i s  e v i d e n t  from t h e  a f f i d a v i t  o f  M r .  C a v i t  b e f o r e  

me, t h e . a p p e l l a n t  had indeed sought  l e g a l  adv ice  from t h a t  

o f f i c e r ,  had been informed t h a t  an a p p l i c a t i o n  f o r  l e g a l  a i d  

r e q u i r e d  c o n s i d e r a t i o n ,  and been advised t o  app ly  t o  t h e  

m a g i s t r a t e  f o r  an adjournment and t o  inform him t h a t  l e g a l  a i d .  
was being sought. It appears  from a  l e t t e r  d a t e d  l l t h  October, 
1973 from Messrs. Reynolds Rissen  & Company o f  Lae t o  t h e  

P u b l i c  S o l i c i t o r ,  t h a t  he had e a r l i e r  sought o t h e r  p r o f e s s i o n -  

a l  a s s i s t a n c e  and had then  i n d i c a t e d  ( 1 0 t h  o r  l l t h  ~ c t o b e r )  

t h a t  it was n o t  h i s  i n t e n t i o n  t o  p l e a d  g u i l t y  t o  t h e  cheque 
charges  b e f o r e  M r .  P r i t c h a r d ,  It was a l s o  s t a t e d  i n  t h a t  l e t -  

t e r  ( a  matter '  on which t h e  l e a r n e d  m a g i s t r a t e  has  n o t  had t h e  
o p p o r t u n i t y  t o  comment) t h a t  M r .  Rissen o f  Lae t h e n  informed 

M r .  P r i t c h a r d   of t h e  a p p e l l a n t ' s  i n t e n t i o n  n o t  t o  p l e a d  

g u i l t y )  and t h a t  t h e  m a g i s t r a t e  i n d i c a t e d  t h a t  he would ce r -  
t a i n l y  pe rmi t  M r .  S ingere  t o  a l t e r  h i s  p l e a  i f  he s o  d e s i r e d .  
Assuming t h i s  t e l ephone  conversa t ion  t o  have been a c c u r a t e l y  

r e c a l l e d  by M r .  Rissen,  one imagines t h a t .  i t s  c o n t e n t  must 

have escaped M r .  P r i t c h a r d t s  r e c o l l e c t i o n ,  when he was ques- 
t i o n i n g  t h e  p o l i c e  a s  t o  w h e t h e r t h e y  had been advised of  any 

i n t e n t i o n  t o  seek an adjournment. It seems a  p i t y  t h a t  Mr. 
C a v i t  d i d  no t  h imsel f  f o r m a l l y  a d v i s e  t h e c o u r t  and t h e  p o l i c e  
when he took i n s t r u c t i o n s  on 2 0 t h  October,  t h a t  adjournment 

would be  sought. The p r e s e n t  d i f f i c u l t i e s  would s u r e l y  t h e n  
have been avoided. 

Every Cour t  has  power t o  c o n t r o l  i t s  own proceedings  

u n l e s s  t h a t  power i s  r e s t r i c t e d  by some competent a u t h o r i t y .  

It has power t o  adjourn  proceedings  and t o  r e f u s e  t o  adjourn  
( t h e  r e c e n t  d e c i s i o n s  a r e  c o l l e c t e d  i n  t h e  judgment o f  t h e  

F u l l  Court of  V i c t o r i a  i n  R. v. Cox ( 1 ) ) .  I t a k e  t h e  p o s i t i o n  
t o  be t h a t  "How t h e  power i s  t o  be e x e r c i s e d  i s  a  m a t t e r  i n  
t h e  j u d i c i a l  d i s c r e t i o n  o f  t h e  [ c o u r t ) ,  a  d i s c r e t i o n  which 



w i l l  o n l y  be d i s t u r b e d  on s e r i o u s  grounds. The judge i n  exer-  

c i s i n g  h i s  d i s c r e t i o n  i s  n o t  conf ined t o  r e g a r d i n g  t h e  i n t e r -  

e s t s  of  t h e  accused,  He i s  e n t i t l e d  t o  r e g a r d  t h e  i n t e r e s t s  

o f  j u s t i c e  which may w e l l  be a  ve ry  d i f f e r e n t  m a t t e r . "  It was 

sugges ted  i n  R. v. Cox (2 )  ( s u p r a )  t h a t  r e l e v a n t  m a t t e r s  might  
i n c l u d e  t h e  o p p o r t u n i t i e s  had of  engaging counse l ,  t h e  s t a t e  

o f  t h e  c o u r t  l i s t ,  t h e  inconvenience  and expense which would 

o r  might  be caused t o  o t h e r s  i n  g r a n t i n g  t h e  adjournment,  and 
I 

whether t h e  c o u r t  was of  t h e  op in ion  t h a t  t h e  a p p l i c a t i o n  was 

r e a l l y  made f o r  t h e  r eason  advanced. 

A d i f f e r e n t l y  c o n s t i t u t e d  F u l l  Cour t  o f  V i c t o r i a  i n  
1966, f o l l o w i n g  t h e  d e c i s i o n  i n  R. v .  Cox ( 3 )  ( s u p r a ) ,  l a i d  

down t h a t  - ' I . . .  whether  an adjournment w i l l  b e  g r a n t e d  o r  n o t  
i s  a  m a t t e r  which rests  i n  t h e  d i s c r e t i o n  of  t h e  t r i a l  judge, 

and t h a t  i f  he  e x e r c i s e s  h i s  d i s c r e t i o n  it w i l l  n o t  be i n t e r -  

f e r e d  w i t h  by an a p p e l l a t e  c o u r t  u n l e s s  it i s  made p l a i n  t o  
t h a t  c o u r t  t h a t  t h e  l e a r n e d  judge h a s  i n  some way gone wrong 

i n  t h e  e x e r c i s e  of  h i s  d i s c r e t i o n ,  o r  has  n o t  r e a l l y  e x e r c i s e d  

h i s  d i s c r e t i o n  a t  a l l . "  (R.  v. Ca l l a shan  ( 4 ) ) .  

In  d e c i d i n g  t h a t  no adjournment should  b e  g r a n t e d  i n  

r e s p e c t  of  t h e  seven cheque charges  a c t u a l l y  proceeded w i t h ,  
it appears  t o  me t h a t  t h e  l e a r n e d  m a g i s t r a t e  has  e x e r c i s e d  h i s  

d i s c r e t i o n  upon a  wrong b a s i s .  F i r s t l y ,  he has  a p p a r e n t l y  
m i s d i r e c t e d  h imsel f  i n  assuming t h a t  p l e a s  o f  g u i l t y  were t o  

be s u s t a i n e d  i n  a l l  seven m a t t e r s .  Secondly,  he  does  n o t  

appear  t o  have g iven  any weight  t o  t h e  f a c t o r  t h a t  f o u r  of  t h e  

cha rges  were p r e s e n t e d  f o r  t h e  f i r s t  t ime  t h a t  morning, and 
t h e  accused i n d i c a t e d  i n  s a y i n g  "There a r e  t o o  many charges"  
t h a t  he had n o t  had p r o p e r  o p p o r t u n i t y  t o  c o n s i d e r  t h e s e  f r e s h  

charges .  T h i r d l y ,  t h e r e  does  n o t  seem t o  have been any reason  
t o  t h i n k  t h a t  a  r e a s o n a b l e  adjournment of  t h e  cheque charges  

would a p p r e c i a b l y  have embarrassed o r  inconvenienced t h e  pro-  
s e c u t i o n  ( indeed  t h e r e  i s  no s u g g e s t i o n  t h a t  t h e  n e c e s s a r y  

w i t n e s s e s  were p r e s e n t  t o  p r e s s  t h e  cha rges  i n  t h e  f a c e  of  
p l e a s  o f  n o t  g u i l t y ) .  L a s t l y ,  t h e  m a g i s t r a t e  appears  n o t  t o  
have g iven due we igh t  t o  t h e  m a t t e r s  r a i s e d  i n  t h e  a l l o c u t u s ,  
which should  have ,  i n  a s s o c i a t i o n  w i t h  t h e  e a r l i e r  compla in t  

a s  t o  t h e  m u l t i p l i c i t y  o f  cha rges  ( i n c l u d i n g  a s  t h e y  d i d  f o u r  

f r e s h  o n e s ) ,  and t h e  r e q u e s t  f o r  l e g a l  adv ice ,  a l e r t e d  him t o  

t h e  s i t u a t i o n  t h a t  u n l e s s  an adjournment were g r a n t e d ,  a  s i t u -  

V.R. 665 a t  p. 667 
V.R. 665 a t  p. 667 
V.R. 1 7  a t  p. 18 



a t i o n  i n c o n s i s t e n t  w i t h  t h e  requi rement  t h a t  j u s t i c e  should 

appear  t o  have been done would be l i k e l y  t o  ensue.  

A s  t h e  l e a r n e d  m a g i s t r a t e  has  t h u s  i n  my o p i n i o n  
b o t h  based h i s  d e c i s i o n  upon i r r e l e v a n t  m a t t e r s  (assumption 

of  i n t e n t  t o  p l e a d  g u i l t y ,  wrongly assumed convenience o f  t h e  

c o u r t )  and f a i l e d  t o  c o n s i d e r  r e l e v a n t  m a t t e r s  ( n o t i f i c a t i o n  - 

o f  p r i o r  i n t e n t  t o  p lead  n o t  g u i l t y ,  p r e s e n t a t i o n  of  a d d i t i o n -  , 
a 1  c h a r g e s ,  and n e c e s s i t y  t h a t  j u s t i c e  v i s i b l y  appear ) ;  it i s  
c o r r i g i b l e .  I n  a l l  t h e  c i r cums tances  I f e e l  t h a t  t h e  f a i l u r e  

t o  a l l o w  an adjournment t o  i n v e s t i g a t e  and o b t a i n  l e g a l  
a d v i c e ,  i n  t h i s  c a s e  amounts t o  t h e  working of  a  s u b s t a n t i a l  

m i s c a r r i a g e  of  j u s t i c e  w i t h i n  t h e  meaning o f  s. 226 of  t h e  

D i s t r i c t  Cour ts  Act. I would a l l o w  t h e  a p p e a l s  on t h i s  ground. 

h (5 )  Mann C . J .  i n d i c a t e d  t h e  
d e s i r a b i l i t y ,  once an accused had r a i s e d  i n  m i t i g a t i o n  m a t t e r  
which would amount t o  a  d e f e n c e ,  o f  p o i n t i n g  o u t  t o  him t h e  

a c t u a l  e lements  o f  an o f f e n c e  under  s. 41, s o  t h a t  should he 

wish ,  he  may p l e a d  n o t  g u i l t y  ( w h i l e  be ing c a r e f u l  n o t  t o  

f o r c e  him i n t o  t h e  w i t n e s s  box a g a i n s t  h i s  w i l l ) .  Should an 
accused g i v e  an e x p l a n a t i o n  i n c o n s i s t e n t  w i t h  h i s  p l e a  on 

q u e s t i o n s  o f  f a c t ,  t h e n  t h e y  should  normal ly  be rega rded  a s  

be ing  i n  i s s u e  ( ~ o a s - ~ i t o  v. Konzib ( 6 ) ;  Nawe Kebe v. Yaqima 

( 7 ) ;  Laeka Ivarabou v.  Nanau ( 8 ) ;  P u k a r i  Flabu v. Hambakon Sma 

( 9 ) ) .  Though I would wish t o  l e a v e  open a  p o s s i b l e  e x c e p t i o n  
o f  t h e  case  of  an accused of  n o t o r i o u s  d i s h o n e s t y  and c r i m i n a l  

r e c o r d  making a  pe rhaps  rambl ing,  i n c o h e r e n t  and i n h e r e n t l y  
i n c r e d i b l e  s t a t e m e n t  - I should t h i n k  such a  c a s e  an ex t remely  

r a r e  p o s s i b i l i t y .  And t h i s  i s  n o t  such a  one. M r .  S i n g e r e ' s  

s t a t e m e n t s  and p u b l i c  behaviour  may have g iven r i s e  t o  an i m -  
p a t i e n c e  w i t h  h i s  u t t e r a n c e s ,  and a  d i s i n c l i n a t i o n  t o  accep t  
h i s  words; b u t  i f  t h a t  were so ,  it would b e  a  dangerous b a s i s  
on which t o  r e f u s e  t o  f o l l o w  t h e  accep ted  p r a c t i c e  o f  a l lowing  
h i s  p l e a  t o  be changed. In  f a c t  no c o n v i c t i o n  f o r  d i s h o n e s t y  
was d i s c l o s e d  a g a i n s t  him. I would t h e r e f o r e  a l l o w  t h e  
a p p e a l s  on t h i s  ground a l s o .  

Hearinq o f  cha rqes  t o q e t h e r .  

A d e c i s i o n  o f  t h e  U. K. D i v i s i o n a l  Cour t ,  Branqwynne 
v. Evans ( l o ) ,  was c i t e d  t o  me a s  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  

P. & N.G,L.R. 9 1  1967-68) P. & N.G.L.R.12 
P. &.N.G.L.R.  279 1966)  9  F.L.R. 180 
P. & N.G.L.R. 420 (1962) 1 A l l  E.R. 446 



t h a t  t h e  h e a r i n g  o f . t w o  o r  more i n f o r m a t i o n s  a g a i n s t  a  defend- 

a n t  a t  t h e  one t ime ,  wi thou t  h i s  consen t ,  i s  an i r r e g u l a r i t y  ... 

i n v a l i d a t i n g  c o n v i c t i o n . '  I n  t h a t  c a s e  t h r e e  cha rges  of  s t e a l -  

i n g  t o  which p l e a s  of  n o t  g u i l t y  were e n t e r e d ,  were heard  t o -  
g e t h e r  o v e r  t h e  o b j e c t i o n  o f  accused ' s  c o u n s e l . .  The s t a t e  of 

a f f a i r s ,  t h e  n a t u r e  and m u l t i p l i c i t y  of  cha rges ,  t h e . u r g e n c y  . 

o f  s i t u a t i o n s ,  t h e  c o u r t c o n d i t i o n s ,  of  t h i s  c o u n t r y ,  a r e  such ,  
t h a t  I t a k e  l e a v e  t o  doubt  whether  t h e  p r o p o s i t i o n  t h a t  nobody 
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should  be c a l l e d  on t o  answer t o  more t h a n  one cha rge  a t  a  t ime  
i n  a  m a g i s t r a t e ' s  c o u r t  should  be cons ide red  s u i t a b l e  and 
c a p a b l e . o f  a p p l i c a t i o n  t o  t h e  c i rcumstances  of  New Guinea. 

However, had t h e r e  been p l e a s  of  n o t  g u i l t y  e n t e r e d  i n t h e  

c a s e  of  t h e s e  cheque o f f e n c e s  be ing  heard  a s  t h e y  were,  i n  t h e  

c i t y  o f  Lae; I should  have though t  it h i g h l y  d e s i r a b l e  t h a t  

t h e y  b e  heard  s e p a r a t e l y ,  u n l e s s  t h e  de fendan t  o r  h i s  counsel  
agreed t o  t h e  c o n t r a r y .  

But t h e  p l a i n  answer t o  t h i s  head of  appea l  l i e s  I 

t h i n k  i n  t h e  f a c t  t h a t  t h e  r ecord  appears  t o  show t h a t  p l e a s  

o f  g u i l t y  were t a k e n  and recorded s e r i a t i m  t o  a  number of  
cha rges ;  m a t t e r s  going t o  s e n t e n c e  i n  a l l  o f  them be ing  t aken  

once o n l y  - a  procedure  which appears  t o  me unexcept ionable .  
I would t h e r e f o r e  have d i sa l lowed  t h e  a p p e a l s  on t h i s  ground. 

~ x c e s s i v e  sen tence .  

As I am o f  t h e  op in ion  t h a t  t h e  seven cheque charges  
should  be r e f e r r e d  f o r  a  r e h e a r i n g ,  I should e x p r e s s  some 

o p i n i o n  on t h e  argument advanced a s  t o  e x c e s s i v e  s e n t e n c e  .. . 

which may be cons ide red  of  guidance t o  t h e  m a g i s t r a t e  o r  magis- 
t r a t e s  on a  r e h e a r i n g ,  i f  c o n v i c t i o n s  ensue. 

I am of  t h e  op in ion  t h a t  t h e  c o u r t  t o o k  i n t o  account  

ex t raneous  m a t t e r  i n  paying any o t h e r  t h a n  s m a l l  r e g a r d  t o  t h e  

d e f e n d a n t ' s  p r i o r  conv ic t ions .  One pos t -da ted  t h e s e  a l l e g e d  
o f f e n c e s ,  The o t h e r  t h r e e  r e l a t e d  t o  drunken and - o r  d i s -  

o r d e r l y  behaviour  and d i d  n o t  r e l a t e  t o  d i shones ty .  Having 
r e g a r d  t o  t h e  maximum punishment o f  twe lve  months p r e s c r i b e d  ... 

by t h e  s e c t i o n ,  and t o  t h e  p o s s i b l e  needs of p e r s o n a l  and pub- 

l i c  d e t e r r e n t  of  a  m u l t i p l e  o f f e n d e r ,  s e n t e n c e s  of  s i x  months 

imprisonment, one of  many be ing  made cumula t ive ,  do n o t  a p p e a r '  
t o  me t o  be so  unreasonab le  a s  t o  c a l l  f o r  t h i s  C o u r t ' s  i n t e r -  
f e r e n c e ,  But I s a y  t h i s ,  w i thou t  i n  any way i n t e n d i n g  t o  b ind 

o r  i n s u r e  any c o u r t  which might  d e a l  w i t h  t h e s e  and o t h e r  

cha rges  a g a i n s t  t h e  accused. Any r e h e a r i n g s  o r  new h e a r i n g s  



t h a t  might r e s u l t  i n  c o n v i c t i o n  would c a l l  f o r  s e n t e n c e  upon 
t h e  m a t e r i a l  ( p o s s i b l y  d i f f e r e n t )  then p l a c e d  b e f o r e  t h a t  

c o u r t ,  of course .  

I t u r n  now t o  t h e  a p p e a l  a g a i n s t  c o n v i c t i o n  f o r  un- 

l a w f u l l y  s t r i k . i n g .  

M r .  P r i t c h a r d  i n i t i a l l y  on 23rd  October ,  1973, i n d i -  

c a t e d  t h a t  an adjournment would b e  r e f u s e d  i n  t h i s  m a t t e r  - 
s a y i n g  t h a t  he  had a r ranged  f o r  a n o t h e r  m a g i s t r a t e  t h a n  him- 
s e l f  t o  be  p r e s e n t  e s p e c i a l l y  t o  h e a r  t h e  m a t t e r ,  t h a t  t h r e e  

w i t n e s s e s  had been b rough t  from Kabwum and were p r e s e n t  and 

t h a t  no a d v i c e  had been r e c e i v e d  o f  i n t e n t i o n  t o  app ly  f o r  an 

adjournment.  ( A f t e r  p l e a  o f  n o t  g u i l t y  was t a k e n  on 1 0 t h  Octo- 

b e r ,  t h e  m a t t e r  had a p p a r e n t l y  been s e t  down f o r  h e a r i n g  f o r  
23rd October ,  o f  which M r .  S i n g e r e  was aware , )  The m a g i s t r a t e  

t h e n  r e f e r r e d  t h e  m a t t e r  i n t o  M r .  L a n c a s t e r ' s  c o u r t .  . This  
m a g i s t r a t e  t h e n  canvassed  a g a i n  t h e  q u e s t i o n  o f  p l e a  - b u t  
t h e r e  i s  no i n d i c a t i o n  t h a t  a t  t h i s  s t a g e  t h e  accused renewed 

h i s  a p p l i c a t i o n  f o r  an adjournment,  though he had been t o l d  by  

M r .  P r i t c h a r d  t h a t  he might so  renew h i s  a p p l i c a t i o n  b e f o r e  
M r .  Lancas te r .  I n  my o p i n i o n  t h e r e  i s  n o t h i n g  on t h e  r e c o r d  .... 

t h a t  i n d i c a t e s  a  s u b s t a n t i a l p r e j u d i c e  t o  t h e  accused i n  r e l a -  

t i o n  t o  t h i s  charge.  Indeed,  had an a p p l i c a t i o n  f o r  an adjourn-  

ment been renewed, I t h i n k  t h e  m a g i s t r a t e  might  w e l l  i n  t h e  

p r o p e r  e x e r c i s e  o f  h i s  d i s c r e t i o n  and a f t e r  f u l l  c o n s i d e r a t i o n  . 
of  a l l  r e l e v a n t  m a t t e r s ,  have r e f u s e d  it. He cou ld ,  I c o n s i d e r ,  

have had r e g a r d  t o  t h e  compara t ive ly  s imple  ... n a t u r e  o f  t h e  

o f f e n c e  a l l e g e d  (one of i l l e g a l l y  s t r i k i n g  - i n v o l v i n g  a  ques-  

t i o n  p r i n c i p a l l y  o f  f a c t ) ;  t h e  a b i l i t y  and s t a n d i n g  o f  t h e  

accused a s  a  r e p r e s e n t a t i v e  o f  t h e  peop le  from which might  b e  

i n f e r r e d  a  c a p a c i t y  beyond t h a t  o f  s imple  v i l l a g e r s  t o  r e p r e -  
s e n t  h imsel f  i n  a  c o u r t  o f  law; and t h e  q u e s t i o n s  o f  expense 

and convenience t o  t h e  c o u r t ;  t h e  p r a c t i c a l i t y  o f  a t t e n d a n c e  

o f  w i t n e s s e s  on a n o t h e r  occas ion  from a  f a i r l y  remote l o c a l i t y ;  
and t h e  i n t e r e s t s  o f  j u s t i c e  g e n e r a l l y .  I would t h e r e f o r e  
d i s a l l o w  t h e  a p p e a l  on t h i s  ground. 

Excess ive  sen tence .  

Mr. C a v i t  submi t t ed  t h a t  t h e  l e a r n e d  m a g i s t r a t e  m i s -  
l e d  h i m s e l f ,  i n  r e g a r d i n g  t h e  f a c t  t h a t  t h e  a s s a u l t  was made 

on a  policeman a s  one c a l l i n g  f o r  s e v e r i t y  o f  punishment.  He 

s t a t e s  t h a t  inasmuch a s  t h e  policeman was n o t  on d u t y ,  h i s  



s tanding  a s  a  policeman was i r r e l e v a n t  t o  a  cons ide ra t i on  of 
t h e  g r a v i t y  of t h e  offence and t h e  s e v e r i t y  of punishment r e -  

quired.  I am unable t o  agree  wi th  t h i s  submission. The f a c t  

t h a t  t he  person assau l ted  was a  policeman may c o n s t i t u t e  a  

very s e r ious  element of a  charge of a s s a u l t , . i n  a  community . 

which may have no s t r u c t u r e  of v i l l a g e  peace-keeping machinery, 

and may r e l y  heav i ly .on  t h e  cha rac t e r ,  s t a t u s  and presence o f  

a  s o l i t a r y  policeman, lciap, committee man o r  counc i l l o r ,  a s  a  
I 

v i s i b l e  reminder of "government". That t h e  a s s a u l t  was a  
pub l i c  one, i n  a  remote pos t ,  upon a  cons tab le  of p o l i c e ,  was 
I consider ,  an element t h e  mag i s t r a t e  could proper ly  t ake  i n t o  

account. 

M r .  Cavi t  has a l s o  taken exception t o  t h e  magis t ra te ' s  

r e f e r ence  t o  t he  wi tness ing  o f  t h e  i nc iden t  by many people,  and 

t h a t  t h e  accused waited till a number of persons  were presen t .  
I am s a t i s f i e d  t h a t  t h e  mat te rs  adverted t o  could have been of 
l e g i t i m a t e  in fe rence  from t h e  evidence. And I do not cons ider  

t h e  mag i s t r a t e  t o  have misdirected himself  by having recourse. 

t o  t h e s e  cons idera t ions ,  o r  by a t tempting t o  address some cor- 

r e c t i v e  and monitory remarks t o  t h e  accused. 

However, I f i n d  t h a t  t h e  maximum imprisonment under 
s. 30 (a )  Po l i ce  Offences ( ~ e w  ~ u i n e a )  Act 1925-1966 has been 

imposed i n  t h i s  case. I no te  t h a t  t h e  accused has been con- . 
v i c t e d  of a  somewhat s i m i l a r  offence o f  unlawful ly  l ay ing  hold,  
under t h i s  s ec t i on  i n  Apr i l ,  1973. In  t h a t  case  a  f i n e  of t en  

d o l l a r s  was imposed. It does seem t o  me t h a t  a  jump from a 
f i n e  of t e n  d o l l a r s  t o  a  sentence o f  s i x  months imprisonment 

i n d i c a t e s  an excess ive  punishment f o r  t h i s  offence,  I have no 
doubt t h a t  i f  Mr. Singere  were t o  offend i n  t h i s  way again,  
t h e  maximum of perhaps a  f i n e  & imprisonment might we l l  be  

c a l l e d  fo r .  That t h e  punishment f o r  t h i s  s epa ra t e  d i s t i n c t  

o f fence ,  a t  another  per iod  of t ime ,  should have been made 
cumulative upon t h a t  ordered t h e  same day i n  regard t o  t h e  - 
cheque mat te rs ,  would no t  I t h i n k  have been so ou t  of propor- 

t i o n  a s  t o  have c a l l e d  f o r  t h e  i n t e r f e r e n c e  of t h i s  Court. 
, ~ .  

On my view a s  t o  t h e  adequacy of punishment, I con- 

s i d e r  t h i s  appeal  should be allowed o n . t h e  ground of s e v e r i t y  
alone. 

I should l i k e  t o  comment on what appears t o  be a  
growing p r a c t i c e  - t h a t  of en t e r ing  an appeal on minimal 

grounds, and a f t e r  t h e  reasons f o r  judgment of t he  magis t ra te  



have been submitted t o  t h e  Supreme Court, applying t o  t h e  

Court ,  a s  l a t e  a s  a t  t h e  hear ing,  f o r  t h e  add i t i on  of f u r t h e r  

grounds, some of which prove t o  be t h e  main grounds u l t i m a t e l y  

r e l i e d  on. I c o n ~ i d e r  t h e  f u l l  grounds of appeal should nor- 

mally be presented and made c l e a r  t o  t h e  mag i s t r a t e  before  his 
r e p o r t  i s  c a l l e d  for .  'If t h i s  sequence cannot always be f o l -  

lowed (and I no te  t h a t  i n  t h i s  case  some of t h e .  appeals  i n i t i a l -  

l y  were prepared i n  t h e  Correc t ive  I n s t i t u t i o n ) ,  it may be 

necessary t o  r e f e r  a mat te r  back t o  t h e  mag i s t r a t e  f o r  r e p o r t  

h f e  entering upon t h e  hear ing of an appeal. 

I n  appeal 249/73 (N.G. 1 - t h e  charge of unlawfully 
s t r i k e ,  T al low t h e  appeal. I n  s u b s t i t u t i o n  f o r  t h e  sentence 

of s i x  monthsimprisonment wi th  hard labour  made cumulative 

upon o t h e r s ,  I s u b s t i t u t e  sentence of imprisonment wi th  hard 
l abour  f o r  f o u r  months. I no te  t h a t  t h e  appe l l an t  has served 
t h i s  amount of imprisonment and s h a l l  no t  be  re turned  t o  gao l  
on t h i s  offence.  

In  each of the appea ls  242, 243, 244, 245, 246, 247-.. 
and '248 of 1973 (N.G.) - I al low t h e  appeal,  quash t h e  convic- 

t i o n ,  and remi t  t h e  charges f o r  a  rehear ing  before  t h e  D i s t r i c t  
Court i n  Lae. 

S o l i c i t o r  f o r  t h e  Appellant  : G.R. Keenan, Acting Publ ic  
S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Respondent: P.J. Clay, Crown S o l i c i t o r  


