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T h i s  i s  an a p p e a l  from a  d e c i s i o n  of a  

Nov. 1 3  'Local C o u r t  h e l d  a t  Rabaul.  The a p p e a l  i s  a g a i n s t  

R A E A U L  
an o r d e r  made by t h e  M a g i s t r a t e  t h a t  t h e  a p p e l l a n t  

pay t e n  fa thoms of t a b u  t o  t h e  r e s p o n d e n t ,  who was 
RAINE,J. t h e  compla inan t '  i n  t h e  c o u r t  below. 

The compla in t  a l l e g e d  t h a t  t h e  a p p e l l a n t  

defamed t h e  r e sponden t .  The words s e t  o u t  i n  t h e  

compla in t  were n o t  p l eaded  wi th  an innuendo bu t  

when looked a t  i n  t h e  l i g h t  of t h o  e v i d e n c e  a r e  

prima f a c i e  de famato ry ,  I would d i r e c t  a j u r y  t h a t  

t hey  were c a p a b l e  of b e a r i n g  a  defamatory  meaning. 

However, t h e r e  is  no ev idence  of p u b l i c a -  

t i o n  t o  a  person  o r  p e r s o n s  o t h e r  than  t h e  

respondent .  Not on ly  i s  t h a t  t h e  c a s e ,  bu t  t h e  

ev idence  i n d i c a t e s  p r e t t y  p l a i n l y  t h a t  t h e  words 

were only  u t t e r e d  t o  t h e  r e sponden t  h imsel f . .  Thus 

t h e  c l a i m  a g a i n s t  t h e  a p p e l l a n t  m u s t  f a i l .  I t  is  

a  c i v i l  c l a i m ,  and ,  of  c o u r s e ,  a  Local  C o u r t  has  

j u r i s d i c t i o n  t o  e n t e r t a i n  c i v i l  c l a i m s .  S e c t i o n  1 3  

reads : -  

"13 . (1)  S u b j e c t  t o  t h e  Ordinance ,  a  Local 

Cour t  has  j u r i s d i c t i o n  o v e r  - 
( a )  ...................... 
( b )  a l l  c i v i l  a c t i o n s  a t  law o r  i n  e q u i t y ; t t  

When I  p o i n t e d  o u t  t o  Mr; Ross of Counse l  

f a r  t h e  r e s p o n d e n t ,  who was i n s t r u c t e d  by t h e  Crown, 

t h a t  t h e  c i v i l  a c t i o n  was doomed t o  f a i l u r e  he sough t  

t a r e l y  upon s 0 1 3 ( l ) ( c ) .  T h i s  g i v e s  a  Local  C o u r t  

j u r i s d i c t i o n  ove r  " a l l  m a t t e r s  a r i s i n g  o u t  of  and 

r e g u l a t e d  by n a t i v e  custom, o t h e r  t h a n  such  m a t t e r s  

a s  a r e  w i t h i n  t h p  e x c l u s i v e  j u r i s d i c t i o n  of t h e  



1 9 7 4  - L a n d  T i t l e s  Commiss ion . "  A l t h o u g h  t h e  words  u t t e r e d  

T o p e u  T a u p a  were i n  r e l a t i o n  t o  l a n d ,  n e i t h e r  C o u n s e l  s u g g e s t e d  

t h a t  t h e  e m b a r g o  c o n t a i n e d  i n  t h e  c o n c l u d i n g  w o r d s  h a d  
v. 

T i o t a m  J o e l  a n y  e f f e c t  h e r e .  

R a i n e ,  J ,  T h e  w o r d s  c o m p l a i n e d  o f  w o u l d ,  I h a v e  no  
I 

d o u b t ,  h a v e  b e e n  t a k e n  v e r y  s e r i o u s l y  by a T o l a i  

v i l l a g e r  l i k e  t h e  r e s p o n d e n t .  They  r e f l e c t e d  o n  h i s  

o w n e r s h i p  o f  l a n d  h e  c l a i m e d  was h i s ,  a n d  w h i c h  h e  

o c c u p i e d ,  a n d  t h e y  s t r o n g l y  s u g g e s t e d  t h a t  h e  h a d  

l i e d  t o  t h e  A d m i n i s t r a t i o n  a n d  t r i c k e d  h i s  way i n t o  

o b t a i n i n g  t h e  l a n d .  We a l l  know w h a t  l a n d  means  t o  

t h e  T o l a i  p e o p l e ,  a n d  t o  o t h e r  p e o p l e  i n  t h i s  c o u n t r y .  

R u t  t h e r e  was n o  e v i d e n c e  t h a t  t h i s  was o n e  

o f  t h o s e  "matters a r i s i n g  o u t  of a n d  r e g u l a t e d  by 

n a t i v e  cus tom."  Even h a d  t h e r e  b e e n  s u c h  e v i d e n c e ,  

t h e r e  was n o  e v i d e n c e  as t o  t h e  m a n n e r  i n  w h i c h  

n a t i v e  c u s t o m  w o u l d  h a v e  o r d a i n e d  t h a t  t h e  a f f a i r  b e  

" r e g u l a t e d . "  

I t  m i g h t  wel l  b e  t h a t  i n  t h e  a r ea  c o n t a i n i n g  

t h e  r e s p o n d e n t ' s  l a n d  a c u s t o m  p r e v a i l e d  w h e r e b y  t h e  

s e n i o r  men i n  t h e  a r e a  w o u l d  i m p o s e  a f i n e  o f  up  t o  

f i f t y  f a t h o m s  o f  t a b u  on  a p e r s o n  u t t e r i n g  p r o v o c a t i v e  

w o r d s  a b o u t  l a n d  a n d  t h e  f r u i t s  o f  t h e  l a n d .  R u t  no  

s u c h  a c t i o n  was t a k e n  a t  v i l l a g e  l e v e l ,  t h e  r e s p o n -  

d e n t  c o m p l a i n e d  t o  t h e  Local '  C o u r t ,  a n d ,  a s  I h a v e  

s a i d ,  t h e r e  i s  a b s o l u t e l y  n o  s v i d e n c e  t h a t  a c u s t o m  

e x i s t e d .  

T h e  l e a r n e d  M a g i s t r a t e ,  i n  h i s  c a r e f u l  

r e p o r t ,  d o e s  n o t  s u g g e s t  f o r  a moment t h a t  h e  h a d  

c u s t o m  i n  mind .  A t  t h e  c o n c l u s i o n  o f  t h e  r e p o r t  

His W o r s h i p  i n d i c a t e s  t h a t  t h e  u t t e r i n g  o f  t h e  w o r d s  

c o m p l a i n e d  o f  " w o u l d  l o w e r  t h e  c o m p l a i n a n t  i n  t h e  

e s t i m a t i o n  o f  r i g h t - t h i n k i n g  ( m e m b e r s )  o f  s o c i e t y  

g e n e r a l l y . "  W i t h  t h i s ,  I w o u l d  a g r e e ,  b u t  t h e  

d i f f i c u l t y  i s  t h a t  t h e r e  i s  no  e v i d e n c e  t h a t  a n y  o f  

t h e  R a k u n a  p e o p l e  h e a r d  t h e  w o r d s  u t t e r e d  a t  a l l .  

Rs I p o i n t e d  o u t  e a r l i e r ,  t h e  o n l y  e v i d e n c e  i s  t h a t  

t h e  w o r d s  were s p o k e n  o f  a n d  t o  t h e  r e s p o n d e n t ,  b u t  

n o t  i n  t h e  p r e s e n c e  o f  b y s t a n d e r s .  



Thus the  a p p e a l  must s u c c e e d ,  a s  i t  was n o t  

s u g g e s t e d  t h a t  t h e  compla in t  a l l e g e d  an o f f e n c e  " a g a i n s t  

a  law i n  f o r c e  i n  t h e  T e r r i t o r y  o r  a  p a r t  of t h e  T e r r i t o r y  

which may be d e a l t  wi th  summarily." See  s . l 3 ( l ) ( a )  of t h e  

Local  C o u r t s  Act of  1963. 

Mr. Ross d i d  re f .e r  me t o  t h e  Na t ive  Customs 

( ~ e c o ~ n i t i o n ) ~ c t  of  1963. Of c o u r s e  I  am f u l l y  aware of 

t h a t  A c t ' s  p r o v i s i o n s ,  bu t  I am q u i t e  i n  t h e  dark  a s  t o  

how i t  overcomes t h e  problem t h e  r e sponden t  has  h e r e ,  

namely, t h a t  t h e r e  is no e v i d e n c e  t h a t  t h e r e  was a  c ~ ~ s i o m ,  

and,  i f  t h e r e  was, what remedies  i t  provided .  Indeed ,  

s . 5  of t h e  Act p r o v i d e s  a s  fo l lows : -  

" 5 . ( 1 )  S u b j e c t  t o  t h i s  s e c t i o n ,  q u e s t i o n s  of t h e  

e x i s t e n c e  and n a t u r e  of n a t i v e  cus.tom i n  r e l a t i o n  

t o  a  m a t t e r ,  and i t s  a p p l i c a t i o n  i n  o r  r e lnvnncn  

t o  any p a r t i c t ~ l a r  c i r c u m s t a n c e s ,  s h a l l  be 

a s c e r t a i n e d  a s  though they  were m a t t e r s  of fac t , .  

. ( 2 )  I n  c o n s i d e r i n g  a  q u e s t i o n  r e f e r r e d  t o  

i n  t he  l a s t  p r e c e d i n g  s u b s e c t i o n ,  a  c o u r t  i s  n o t  

bound t o  o b s e r v e  s t r i c t  l e g a l  p rocedure  o r  apply  

t e c h n i c a l  r u l e s  of ev idence ,  but  s h a l l  admit  and 

c o n s i d e r  such r e l e v a n t  ev idence  a s  i s  a v a i l a b l e  

( i n c l u d i n g  hea r say  e v i d e n c e  and e x p r e s s i o n s  of 

o p i n i o n ) ,  and s h a l l  o t h e r w i s e  in fo rm i t s e l f  a s  i t  

s e e s  f i t .  

( 3 )  For t h e  pu rposes  of t h e  d e c i s i o n  on a  

q u e s t i o n  r e ' f e r r e d  t o  i n  S u b s e c t i o n  ( 1 )  of t h i s  

s e c t i o n ,  a  c o u r t  - 

( a )  may r e f e r  t o  books, t r e a t i s e s ,  r e p o r t s  

o r  o t h e r  works of r e f e r e n c e ,  o r  s t a t e -  

ments by N a t i v e  Local  Government C o u n c i l s  

o r  commit tees  t h e r e o f  (whe the r  p u b l i s h e d  

o r  n o t ) ,  and may a c c e p t  any m a t t e r  o r  

t h i n g  s t a t e d  t h e r e i n  a s  e v i d e n c e  on 

t h e  q u e s t i o n ;  and 

( b )  ma-y'of motion c a l l  such  ev idence  
-. --_ - . .. . 



o r  r e q u i r e  t h e  o p i n i o n s  o f  s u c h  p e r s o n s  

a s  i t  t h i n k s  f i t ,  . 

b u t  n o t h i n g  i n  t h i s  s u b s e c t i o n  c o n t a i n e d  s h a l l  b e  

deemed t o  l i m i t  i n a n y  way t h e  d i s c r e t i o n  o f  t h e  

c o u r t  i n  o b t a i n i n g  o v i d e n c e  o r  i n f o r m i n g  i t s e l f  

on  t h e  q u e s t i o n .  

(4)  N o t w i t l - s t a n d i n g  t h e  p r o v i s i o n s  o f  Sub-  

s e c t i o n  (1) o f  t ' h i s  s e c t i o n ,  w h e r e  a n  a p p e a l  i s  

made f r o m  a d e c i s i o n , o f  a  c o u r t ,  t h e  c o u r t  w h i c h  

h e a r s  t h o  a p p e a l  may, i f  i t  t h i n k s  f i t ,  c o n s i d e r  

d e  n o v a  a q u e s t i o n  r e f e r r e d  t o  i n  t h a t  s u b s e c t i o n  

a n d  w h i c h  a r i s e s  i n  t h e  a p p e a l . "  

Mr, R o s s  a l s o  r e f e r r e d  t o  t h e  Laws R e p e a l  a n d  

A d o p t i n g  Act, 1921-1'352. T h i s  d o e s  n o t  a s s i s t ,  

Mr. R o s s  a l s o  s a i d  t h a t  t h e  Crown r e g a r d e d  t h e  

a p p e a l  as m o s t  i m p o r t a n t .  I g a t h e r  t h a t  t h i s  was some s o r t  

o f  p o l i c y  s t a t e m e n t ,  W i t h  g r e a t  r e s p e c t  I r e a l l y  c a n n o t  

see why i t  i s  i m p o r t a n t .  I n  a l l o w i n g  t h e  a p p e a l  I am n o t  

s t r i k i n g  down c u s t o m a r y  l'aw a n d  r i g h t s  a c c r u i n g  t o  i t .  T h l  

N a t i v e  C u s t o m s  ( R e c o g n i t i o n ) ' ~ c t  e n j o i n s  me, a n d  a l l  c o u r t s  

a n d  p e r s o n s  a c t i n g  j u d i c i a l l y ,  t o  t a k e  n a t i v e  c u s t o m  i n t o  

a c c o u n t  when t h e  c a s e  a r i s e s .  B u t ,  i n  any  e v e n t ,  t h e  l a s t  

t h i n g  i n  t h e  w o r l d  I w o u l d  w i s h  t o  do i s  t o  i g n o r e ,  o r  

d e p r e c i a t e ,  t h e  c u s t o m s  o f  o u r  p e o p l e ,  many o f  t h e m  l o n g  

e s t a b l i s h e d  a n d  f o r  l o n g  we l l  u n d e r s t o o d  a n d  r e s p e c t e d ,  

a n d  v e r y  l a r g e l y  o b e y e d .  Of c o u r s e ,  i n  a c o m p l e x  new a n d  

c h a n g i n g  w o r l d  t h e  m a r r i a g e  o f  t h e  o l d  a n d  t h e  new h a s  

i t s  p r o b l e m s ,  t h e r s  w i l l  b e  some  cases  w h e r e  t h e  o l d  w i l l  

h a v e  t o  g i v e  way t o  t h e  new i n  t h e  i n t e r e s t s  o f  p r o g r e s s ,  

b u t  i n  v e r y  many cases  t h e  " m a r r i a g e "  c a n  b e  a  happy  o n e ,  

a n d  s o  i t  s h o u l d  b e .  

A p p e a l  a l l o w e d .  L o c a l  C o u r t ' s  o r d e r  set  a s i d e .  

S o l i c i t o r  f o r  t h e  A p p e l l a n t :  G . R .  K e e n a n ,  E s q . ,  P u b l i c  
S o l i c i t o r  

S o l i c i t o r  f o r  t h e  R e s p o n d e n t : :  P . J .  C l a y ,  E s q . ,  Crown 
S o l i c i t o r  


