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This is an sppeal against the decision of
Prentices Se.PsJe {as he then was) given on 24th April,
1675, confirming the appellant’'s convictioﬁ by the
District Court at Kavieng on 24th July, 1974, upon a

. charge that between the 17th and 19th February, 1974,

at Kulinus Island in Papua New Guinea he encouraged the
commission of an offence against the law of Papua New

- Guinea, that is to sayy; to steal coconuts and copra bags

the property of New Ireland Enterprises Pty Ltd,; thereby

A

a3

contravening the Public Order Act s.15(a) 1970.

The appeal succeeded as to sentence and in lieu
of the term of imprisonment for ten weeks imposed by the
District Court the appeal judge postponed passing sentence
upon the appellant entering inte a hond in the sum of
K200.00 to be of good behaviour for two yearse.

¥
15« A person who -
{a) incites to, urges, aids or encourages; or

(b) (AR EENE N Y]

the commission of an offence against a law of the Territory
or the carrying on of any operations for or by the commission
of such an offence is guilty of an offence.

Penalty : Five hundred dollars or imprisonment for one
year or both,

oco/?-




1975

Sebulon Wat
Ve

Peter Kari
(No.2)

‘FrostyCaede

2y
There is also. an application for leave to appeal on
certain questions of fact under the Supreme Court (Full Couxrt)
Act 1968, s5.10{d).

As appears from further particulars supplied by the
informant prior to the original hearing the offence alleged to
have been encouraged related to the stealing of the items
mentioned by 14 named persons who were convicted on 6th and 7th

March, 1974, by the District Court at Kavieng.

The case for the informant was that the appellant, who
is a law student and comes from New Ireland Province, attended a
meeting on the afterncon of Sunday, 17th February, at Kulinus
Island, which is one of a small group of islands off Kavieng,
and in an address to the villagers, amongst whom were included
the 14 named persons, by words encouraged them to go to the
plantation which was on Patio Island and steal coconutss copra
and bags, and also encouraged them by himself going to Patio
Island the following day when the offence took place. The
background of the case is the villagers' unrest at the continued
BEuropean occupation of the plantation on Patio Island, which in
the past had been traditionally owned by their clans, One of
the issues considored by the magistrate was whether the convicted
villagers acted undex an honest claim of right to the land and
thus to the produce of 1L or whether, as the magistrate found,
"the raid was calculated to cause trouble and so stir the
Covernment into swift action to purchase Patio Plantation and
hand it over to the villagers and,incidentally, to provide
funds ‘to further their general aims."

As it happened the appellant was convicted by the
Distriet Court at Kavieng of a similar offence held to have
been committed on the 1l1th and 12th February, 1974, at another
plantationyalse in the New Ireland Province. The conviction
however was quashed on appeal by Lalor J. who had to consider
similar issues as are before this Court (1). As Lalor J. points
out, s.15 is obviously derived from the Australian Crimes Act
$o7A which is In similar terms, and as in the case of prosecutions
under the Australian provision 1f a person encourages the
commission of an offence he would be guilty whether his
encouragement "were adopted or rejected™, that is to say
whether the offence was in the event actually commitied or not.

Walgh ve Sainsbury (2). The passage referred to is from the

(1) Sebulon Wat v. Peter Kari (unreported}Judgment
No. 840 of 25 Mar 75.
(2) (1925) 36 C.L.R.464 at p.476. eee/3
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Judgment of Isaacs J. who dissented, bul on other issues. I agree
also with the oplinion of Lalor J. that as in the case of a
prosecution under s.7(d) of the Criminal Code if a person encourages
ancther to commit an offence, to adopt the words of Philp J. in
R._ve Solomon (3),he is liable only for the actual offence he has

consciously encouraged.

1 now turn to consider the relevant porﬁion of 5422 %
of the Criminal Code concerning an honest c¢laim of right. Again,
as Lalor J. held, ae s.l of the Code defines the terxm "eriminally
respensible" as "liable to punishment as for an offence" and s.2
defines an offence as "an act or omission which renders the person
committing the act or making the omission liable to punishment”,
if the offence in guestion is one relating to property to which
5.22 is applicable and the defence of honest claim of xight is
raised and is not excluded on the evidence the effect in law is
that no offence is committed. In the present case the offence
alleged to have been encouraged was stealing, to which .22 is
clearly applicable. ' A

The question arises as to whether a person charged under
s.15(a) with encouraging another to commit the offence of stealing
is entitled to avall himself of a defence under 5.22 of the Code.
I aéree with Lalor J. that the issue is not whether the person
encouraged acted in the event in the exercise of an honest claim
of rights 1In the words of Lalor, J. the defendant "must know that
the persons whom he advised did not have an honest claim of right
and would thus be gullty of the offence of stealings..” 4 person
cannot be said to have consciocusly encouraged the commission of that
offence unless it is excluded that the person charged believed that
the person encouraged had acted in exercise of an honest claim of
right. (Of course there must be suffigient in the evidence to
raise the defence as is implicit in the judgment of Lalor J. {4)
(supra)). If a person believes that another has an honest claim
of right to property it was surely not the intention of the
Jegislature that the person who encourages that other to act in

% 22. bgevaoye

But a person is not criminally responsible, as for an offence
relating to property, for an act done or omitted to be done by
him with respect to any property in the exercise of an honest
claim of right and without intention to defraud.”

(3) (1959) Qd.R.123 at p.128,
{4) (unreported) Judgment No.840 of 25 Mar 75. /4
29




4

the exercise of the claim should be guilty of an offence. But,
5,22 cannot in my opinion directly or otherwise than I have sef ocut
be availed of by a person charged under s.15(a) of the Public Order
Act because, even assuming that such an offence is an offence
relating to propertys his act of encouragement cannot be said te be
an’ act done by him with respect to property. Pearce ve Paskov (5);

Reg. v. Hobart Magalu (6)}; Olsen & Anor v, The Grain Sorghum Marketing

Boarde Ex parte Olsen & Anor (7). This was the view of Prentice,

S.P.J. in the present case.

It is convenient to deal first with the application for
leave to appeal the ground of which was that the appeal judge erred
in refusing to quash the conviction on the ground that it was against
the evidence and against the weight of the evidence in cexrtain
respects. The witnesses called by the infoxmant included four of
the villagers convicted of stealing. Each was cbviously initially
reluctant to give evidence agalnst the appellant. The magistrate
rejected the evidence of David Salaken, and relied mainly -on the
evidence of Lamandos Goten and, although he recognized that their
evidence was not entirely satisfactory, placed some weight on the
evidence of the two other villagers, Gaugauan Ro and Albexrt Demi.
Each of the two latter witnesses ﬁas treated as hostile after
admitting having made a prior inconsistent statement to the police
implicating the appellant, and thereafter gave evidence supporting
that statement. I agree, however, that the evidence of each is
contradictory in a number of respects and should not have been
given any weight.

Mr. Griffin then contended that the magistrate had placed
too much weight on the evidence of Lamandos Goten having regard to the
fact that it did not implicate the appellant in any way until after
a point in the examination=in~chief when the witness was treated as
hostile without such declaration having been sought or made. It is
true that the witness did not implicate the appellant until after the
following question was put to himt "Did Sebulon Wat tell you %o take
the -coconuts from the plantation?" Upon objection being taken the
question was rephrased and the examination-ine=chief proceeded as
follows:

{5) (1968} W.leRubo
{6) {unreported) Judgment No.806 of 24 hug 74.
(7) (1962) QdeR.580. eoe/S
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"Q. Did anyone tell you take the coconuts from the plantation?
Ao Yese :
Qe Who teold you?

s Sebulon Wat., *

Thereafter the witness' evidenge, the substance of which was that

the appellant told them to go and get coconuts and copra from

Patlo, clearly carried a ring of truth, as the maglstrate said.

Certainly no application was made t¢ have the witness treated as

hostile nor were any othor leading questions put. In my opinion,

the magistrate was ¢learly entitled to act on this evidence.

Further, it was consistent with the evidence of three plantation

employees, fApelis Yangalik, the boss~boi, Stephen Kikvaitas, the .
clerk, and Thomas Tokupep, the storekeeper on the plantation.

Mr. Griffin argued the ground of appeal that the
evidence of these witnesses was not relevant to the charge and
did not tend to establish that any offence had been committed by
the appellant. However, the magistrate's finding on their
evidence that the appellanﬁ's presence on the plantation on
Monday, combined with his assumption of the role of leader and
spokesman for the villagers who came to take the coconuts,
amounted to an encouragement of their actions was, in my opinion,

fully justified and was therefore relevant to the charge.

The other ground for the application for leave fo appeal
was that the reasons given by the maglstrate for disbelleving the
major part of the appellant's evidence were inadequate and
without foundation. It is convenlent to take this ground, which
is hased in part on a letter dated 17th January 1974 written by
the appellant to one Abel Ges, with the first groundupon the
appeal as of right, that the trial judge erred in law in holding
that it was admissible in evidence. The letter was tendered as
evidence by counsel for the informant during the appellant's
cross~examination. It will be noted that the lettér, which is
 set out in the judgment of Raine, J. which I have read in draft,
was written a month before the appellant's visit to Kulinus
Istand. The letter certainly supports the inference drawn by
the magistrate that it spelled out a policy of entering upon
plantation lands to attract attentlion and expedite the handing
over of plantatlons, but the evidence concerning the letter is
unsatisfactbry. After it was put to the appellant and he
admitted writing ity no further questions were asked upon it to

..‘0/6
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identify either the plantations or explain the circumstances referred
to in the letter, and certainly the appellant who was unrepresented
at this stage was not asked to give his explanation of the letter.
Certain other meanings were put to the Court by Mr. Griffin but they
are all speculative and, on. the whole, I agree with the appeal judge
that the letter was admissible as to the appellant's state of mind
shortly before the maﬁerial'date, allowing for a possible change of
attitude thereafter and also as going to credit. However, in the
circumstances, in my opinion, the letter ls deprived of any decisive

We‘lgh'ts

The other maln objection to the magistrate's assessment
of the appeilant as a witness was founded on the appellant's cross=-
examination upon a conversation which the appellant admitted he had
had with Mr. Peter Saunders, who was apparently in charge of the
plantation, on Thursday, 2ist February, and which took place when the
two of them met whilst travelling in boats. The ground of the
objection is that the terms of the conversation were never proved.
It was then argued that the magistrate's criticism of the appellant's
evidence based upon his failure to recall portions of the conversation
was wrong. However, reading the magistrate's reasons it is clear
that he formed the view that during this part of the gross-examination
the appellant by his demeanour gave evasive and untruthful answers
and, to use the magistratefs own words, it was taking the evidence as
a whole that he disbelieved the greater part of it. It is also to be
noted that another valid reason for the finding was that the
magistrate preferred the evidence of the plantation workers,as to
the events of the Monday, to that of the appellant.

Accordinglys foxr all these reason, the grounds taken to
support the application have not been made out, and whilst I would
grant ‘leave to appeal on these questions of fact I would dismiss that
particular appeal,

The appellant's evidence was that he had first become
involved with New Ireland land problems in 1973 after the Enuk people
had moved onto Enuk Plantation. He took the matter up sericusly with
the Minister for Lands and also the Acting Pirector for Lands and
from then omwards he had been constantly in touch with these two
persons. The Acting Director gave him an assurance that he would help
him if he, the appellant, organized the people into corporate groups
which would then give the Government some indication that the people
were willing to help themselves. Things had then gone well because

Ouo/T

the Government had acted promptly by sending ifs own valuer to
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_.Enuk Plantation and presumably going ahead with the purchase of the
land. His efforts had not gone unnoticed by the people in the
Kavieng area and he had then received instructions from the Public
Solicitor's ¢ffice to look at lands for which possible claims could
be made out. At this stage Lamandos first contacted him about Patic.
It was a request he could not refuse because he felt that he could
negotiate on their behalf. By that time Lamandes and the other
villagers had begun to appreciate the movement onto plantations in
the area. He could see that it was inevitable that the people were
going to move onto Patio Plantation so he told Lamandes that the
villagers should walt until he could obtain directions from Port
Moresby. It was on the Saturday, 16th February, that he heard of
the people's intention to move onto Patic Plantations

On the Sunday he was travelling back to his village and he
stopped on the way to Kulinus Island. When he arrived the meeting
was already in progress. The discussions of the villagers were
centred around physically getting Patio Plantation but the appellant
advised them that the best way to doAit was for them to organize
themselves by setting up a commitiee consisting of Chairman, Treasurer,
Secretary and three other committee members. This advice was accepted
and the committec chosen. The appellant's advice was that they
should negotiate first and if the Government would not listen that
he should then tell the Minister and Director that they weze going to
move onto Patio Plantation. Apparently there was discussion about
the move, opposition coming mainly from the old men whilst the
younger men agltated for action. The appellant's case was that he
did not encourage the people either to go onto the plantation or to
stop them from doing it. It was their problem, it remained with the
land and would always remain with them.

On the following morning he was not intending to go anywhere
but set off by boat for Matupit. His journey took him near Patio.
Having been told by the driver that many canoes were travelling to
Patio, he told the driver, "Let's go and see whal's happening".

When he arrived at Patio at about 10 o'clock in the morning the people
were very excited when they were collecting‘coconuts. One of the
stores had been broken into and new bags taken out and distributed to
the village peoples The appellant said he told Lamandos he was very
disappointed. The appellant intervened to stop trouble between the
villagers and the labourers when he found Demi and five other

village men about to go into the copra shed and take bags of copra.

He told them not to take copra. He came back and talked to the

.e/8
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plantation labourers aboui land only,

His case thus was that he did net encourage the villagers on
the Sunday afterncon and, conitrary to the evidence of the plantation
employees and the villagers, on the Monday he intervened to prevent
trouble between the yillagérs and the plantation labourers and
advised the villagers against takin§ copra or coconuts. However,
upon the whole of ‘the evidence the only conclusion open is that the
maglistrate was entitled to reject the evidence of the appellant, and
where it was in conflict act on that of Lamandos Goten and the
plantation labourers, which entirely supports his finding of
encouragement on the part of the appellant.

I now turn to the remaining grounds of the appeal which are
in effect that the magistrate was wrong in rejecting the defence of
honest claim of Fight on the part of the convictéd men, and in
holding that the issue did not arise whether the appellant himself
had a claim of right. As in the opinion I have held the appellant
could not avail himself directly of the convicted men's defence

under s5.22, it is unnecessary to consider that first such ground.

Upon the remaining ground of appeal if there was evidence to
raise the defence, the issue arose for determination by the
maglstrate whether the'appellant consciously encouraged the commission
of the offence if knowledge of an honest claim of right on the part
of the convicted men was not excluded. Upon this matter the

magistrate expressed himself as followss~

" In this case the defendant is not charged with an offence
relating to property. The act he is charged with doing is
encouraging the commission by othexs of the offence of steallng.
It is not alleged that he himself did of omitted to do anything
in relation to property. -

As far as the defendant knew those others may or may not have
had an honestly held claim of right. He had no way of really
knowing what those he encouraged honestly believed. In any case
I don't accept that he can c¢laim another person's belief in any
such a right in exculpation of his own separate act. I don't
believe that the defence of claim of right is open to him on the
present charge. "

VWhilst the meaning is not entirely clear, I think that in the
course of holdings; in my opinion correctly, that the appellant could
not avall himself directly of a defence under s.22, the magistrate

e
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in effect was saying that the question did not arise on the evidence
whether the appellant was aware of any honest clalm of right on the
part of the convicted men, If there was evidence to raise the defence,
then it was an issue to be determined, and that is the question now to
be considered. Instead of examining the words used by the appellant at
the meeting or what he said to the plantation employees which was in
effect that the time had arrived for the Puropeans to leave the
plantations, the Court is entitled on this point to look rather at the
evidence glven himself by the appellant. The effect of that evidence
was that the appellant on behalf of his fellow islanders, and to
alleviate the land shortage, had adepted the role of negotiator between
the villagers and the CGovernment with a view to obtaining proposals for
the repurchase 6f the plantation lands back from the Eurcpean owners,
but that if negotiations did not appear to be succeeding he was prepared

to support moving onto the plantations to compel Government action.

It was the repurchase of the plantation on behalf of the
former traditional owners with the latter contributing substantial sums
of money that in this case concerned the appellant, and net the question
whether they had claims of right to upset the title and recovexr the
land. In my opinion the evidence is not sufficient to raise the
defence that the appellant took account of the villagers having an
henest claim of right. Thexre was ample evidénce to support the
magistratels explanation of the raid. The circumstances were that the
villagers had been holding meetings for several years to discuss
buying back the plantation which in the past their clan had traditionally
owned. They had become tired of walting for the expected Development
Bank Loan. On the evidence the magistrate accepted the raid would not
have taken place without the eﬁcouragement of the appellant, who to
the knowledge of all in the area had successfully employed force al
Emle After years of peaceful relations there were the two swift raids
to Patio, followed by readiness to hand back the copra when demanded
by the owner. The villagers were thus following the successful example
of the Enuk people,

For these reasons in my opinlon the appeal fails and the
Jjudgment of the appeal judge should be affirmed.

Before leaving this case, there is one matter to which
reference should be made. The first relates to the expression of
opinion by Lalox J. in Sgbulon Wat v. Peter Kari (8)(supra) that the

criminal law is not a proper vehicle to detevmine property disputes

(8) {unreported) Judgment No.840 of 25 Mar 7H. ae/10
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between individuals, I take it that His Honour did not mean that
the pelice should not intervene to prosecute offences against
property. It is sufficient to refer to the tragic toll of life
arising from land disputes in Papua New Guinea as a consideration

requiring police action.

BAINE, J. I have read in draft the judgment of the Chief Justiée,

and I agree in what His Honour proposes.

There is therefore no need for me to write at any length,
but there are some matters with which I would like to deal.

Firstly, I am by no means sure that s.15{a) of the Public
Order Act 1970 contemplates that one can only be liable to
conviction for the actual offence one has consciously encouraged.
I have serious doubts that this is so. 1 am minded to think that
the section is not so much directed at "cause and effect", but
rather at "possible effect". I would wish to leave this open.
Many seek to sow the seeds of disaffection, and do so earnestly,
not always with success,or, even, with any likelihood of SUCCESS,
I doubt whether the section is only'aiméd at those who actually
succeed in persuading others to break the law.

The second matter that I would wish to refer to is the
appellant's letter of 17th Januvary, 1974, written in zrelation, so it
seems, to a similar land problem in the area. This went in as an
axhibit at a quite inappropriate time, it was a prosecution exhibit,
tendered in the defence case. Inexplicably it was not the subject
of crogs~oxamination. It was a damaging letter, it mirrored the
defendant's attitudes to the Patio land, which is the subject land

in this appeal. It was an aggressive letter, in provocative terms.

It went in, without objection. It is said that the appellant
was then unrepresented, and that he was never given a chance to
explain the circumstances that gave rise to that which he wrote.
Mr. Griffin suggests. that it might have been a most proper letter,
written about some rather wicked interloper. I set the letter out

hereunder,; with some parts underlined by myselfs

e/11
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University of PNG
P.C. Box 4572

University
17/1/14
Abal Ges,
United Church
Bangatan.
Dgar Ges,

Thanks a lot for your letter. The file is here and I'Ll
be arriving there in Eebruary.

And my woxd that has Eeen laid down is that «~ don't refer
back. Now I have started a job and I want us to be strong, and

go forward with it with thdse of Vutei and Nonovauls

And cousin - I'm stlll not satisfied - I want you to cut

copra and be very big headed so that we'll get a lot of attention

and the handing over of the land will be quicker. Anything anvbody

says about vou record them down and the person's name as well.

I'1l be handing the file next month. I want you to cut copra

~ from the plantation and start depositing some money into the "General
Expenses Fund" because there'll be something coming into 1t from me.

-+

But with the "Public Fund" it belong te you « it'll be your
own money to help with anything within cur land. Another thing,; you
heard of those at Vutei going into (the land of) Ungan and Kapatirung,
I told them to do so and I want vou to keep up with the work there.
1f those workers of the plantation show off (humbug) don't leave them

alone.
Work hard so you can get the land back.
When I arrive I'd like you and all the members to walt for,
That's all
My love to you all there at Bangatans
I'm

{signed} Sebulon Wat

¢Ge Silskot Kak
cCes Sokut Kak

"

How could it be suggested that this letter concerned the expulsion by
proper meansy of a itrespasser? Of course it does not, it is nonsense to
suggest that it does. It was a dangerous letter.

Had I been the appeal judge, in the first instance, I would have
paid regard to the letter, although I acknowledge that the propsr way to
have dealt with it in the Magistrate's Court would have been for the
prosecutor to take the appellant through it piece by piece, driving him,

I would imagine, into an inevitable corner in relation to his state of
mind and general motives. The letter was admitted in an ixregular way, but
had it been dealt with properly then its effect on the Magistrate's mind
~would have been no different. I see no substantial miscarriage of justice.

I would dismiss the appeal. , boef12
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SALOAINHA, J. i have had the advantage of reading in
draft the judgment of the learned Chief Justice. I agree
broadly with his findings and the reasons fior his {indings
but wish Lo make some ohservations of my own.

The defence of honest claim of right under s.22
of the Criminal Code was not open to the appellant. The
relevant part of 5.22 reads as follows -

"But a person ig not criminally responsible,
as for an offence relating to property, for
an act done or omitted to be done by him with
respect to any property in the exercise of an
honest ¢laim of right and without intention
to defraud.”

The appellant was charged with having encouraged
the commission of an offence contrary to s.15(a) of the
Public Order act, 1870. It was alleged by the prosecution
that the appellant encouraged certain villagers to steal
coconuts, copra and copra bags f£from Patio Plantation. The
offence charged is not an offence relating to property
although the offence encouraged is; hut that isg another
matter altogether. MNoreover the appellant could have
availed himself of this defence only if he himself had an
honest ¢laim of right to Patio Plantation. But there‘is
no suggestion that the appellant was setting up any claim
on his own account. His own belief, however honuest, that
the villagers had a claim of right is not sufficient to
found a defence under s.22. But in my view the appellant
entertained no such belief nor did the villagers have an
honest claim of right. 7

That the villagers themsclves did not entertain
an honest claim of right is clear from the evidence as a
whole. Mr. Cardow testified that during the four years
he had been Plantation Manager no one had made any attempt
to occupy Patio Plantation, there had been no disturbance
on the land, no theft of coconutg and no raids similar {o
the one that led to this prosecution. Although the
villagers raided the plantation on two days they made no
attemnpt to occcoupy any part of it, and, there is evidence
that some of the stolen copra was recovered without any
fuss or diffiiculty.

o u 0/113
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It is clear also that the appellant did not for
a2 moment balieve that the villagers had an honest claim
of right to Patio Plantation. Lamandos Goten tostified
that the appellant told him and others to steal coconuts
and copra £rom Patio Plantation. The trial mogistrate
accepted his evidence as being true and rejected the
evidence of the appellant who had denied telling him to
steal. If the appeliant believed that the villagers had
o claim of right it would scarcely have besn necessary
for him to lie to the magistrate.

The trial magistrate came to the right
conclusion when he made the following finding -

“the raid was calculated to cause trouble
and to stir the Government into swift action
to purchase FPatio Plantation and hand it
over to the villagers asnd, incidentally, to
provide funds to further their general aims"

The letter written by the appellant to one Abel
Gea was inadmissible as evidence of similar ackts. as it
was written only a month before the raid on Patio
Pilantation it was admissible as indicating appellant's
state of mind. But although put in by the prosecutor
during the cross-examination of the appellant no atitempt
was made to cross-examine the appellant on the letter, and,
although the appellant was at the time a fourth-vear law
scudent I doubt whether he would have been aware that it
was open to him to give his own version as to what the
letter meant, his state of mind, his reasons for writing
it and the like. As the appellant had not been given an
opportunity of explaining the letter Little or no welcht
should have been attached to it. Unfortunately the trial
magistrate did give it some weight.

There is merit also in the appellant's
eriticism of the weight the trial magistrate gave to the
evidence of Gaugauwan Ro and Albert Demi. These witnesses
were treated as hostile and were proved to have made
previous statements inconsistent with their evidence in
Court. The {ollowing passage appears in B. v. Golder,

Jonesg and Porritkt {9}

(2) (1260) 3 All @.R. 457 at 459

e/ 14
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"In the judgment of this Court, when a
withess is shown to have maede previous
statements inconsistent with the evidence
given by that witness at the trial, the
jury should not merely be directed that
the ovidence given at the trial should

be regarded as unreliable; they should
also be directed that the previous state-
ments, whéther gworn or unsworn, do not
constitute evidence on vhich they can act"

This passage was cited with approval in R. v. Oliva (10).

The evidence of Lamandos Geten that on 17th
February, 1074, at Kulinus Island the appeliant encouraged
villagers to raid Patio Plantation together with the
evidence of the threc plantation emplopees, Apolis Yangalik,
Stephen Kikvaitas and Thomag Tokupep that on the follbwing
day the appellant was present at Patio Plantation aiding
and abetting while the raid was in progress was sufficient
to enable the trial magistrate to find beyond reasonable
doubt that the appellant was gullty of the offence with
which he was charged, and, the error into which the trial
magistrate fell in giving undue weight to the letier and
the evidence of Gaugauan Ro and Albert Yemi did not
oceoasion a substantial miscarviage of justice.

I would dismiss the appeal.

{10) (1965) 3 All &.R, 118 at 123
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