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1975 - This is an appeal against  the  decision of 

O G ~  27,28, Prentice, S.P.J. ( a s  he then was) given on 24th April ,  
29 and 
NOV 13. 1975, confirming t h e  appellant 's  conviction by t h e  

D i s t r i c t  Court a t  Kavieng on 24th July,  1974, upon a 

WAIGANI, charge t h a t  between t h e  17th and 19th  February, 1974, 
NATIOW 
CAPITAL a t  Kulinus Is land i n  Papua New Guinea he encouraged t h e  

DISTRICX. cormnission of an offence against  t h e  law of P a p a  New 

Guinea, t h a t  i s  t o  say, t o  s t e a l  coconuts and copra bags 

Frost,C. J. t h e  property of New Ire land Enterprises Pty Ltd, thereby 

contravening t h e  Public Order Act s.l5(aY1970. 

The appeal succeeded as  t o  sentence and i n  l i e u  

of t h e  term of imprisonment for- t en  weeks imposed by t h e  

D i s t r i c t  Court t h e  appeal judge postponed passing sentence 

upon t h e  appellant  enter ing i n t o  a bond i n  the  s.um of 

K500.00 t o  be of good behaviour f o r  two years. 

X 
15. h person who - 

( a )  i n c i t e s  t o ,  urges, aids o r  encourages; o r  
(b )  .a,.,... . . . 

t h e  commis'sion of an offence against  a law of t h e  Ter r i to ry  
o r  the  carrying on of any operations f o r '  o r  by t h e  commission 
of such an offence is g u i l t y  of an offence. 

Penalty : Five hundred do l l a r s  o r  imprisonment f o r  one 
year  o r  both. 



2. 
1975 -- There i s  a l so  an appl ica t ion fo r  leave t o  appeal on 

c e r t a i n  questions of f a c t  under t h e  Supreme Court (Ful l  Court) 

Sebulon Wat Act 1968, s.lO(d). 
v. 

Peter  Kari 
( ~ 0 . 2 )  As appears from fu r the r  p a r t i c u l a r s  supplied by t h e  

informant p r i o r  t o  t h e  o r ig ina l  hearing t h e  offence al leged t o  

have been encouraged r e l a t e d  t o  t h e  s t e a l i n g  of  t h e  items 

,Frost,C.J. mentioned by 14 named persons who were convicted on 6th  and 7th  
I 

March, 1974, by the  D i s t r i c t  Court a t  Kavieng. 

The case f o r  t h e  informant was t h a t  t h e  appellant, who 

i s  a law student and comes from New Ire land Province, attended a 

meeting on the  afternoon of Sunday, 17th  February, a t  Kulinus 

Island,  which is one of a small group of i s lands  o f f  Kavieng, 

and i n  an address t o  t h e  v i l l age r s ,  amongst whom were included 

t h e  1 4  named persons, by words encouraged them t o  go t o  t h e  

p lanta t ion which was on Pat io  Island and s t e a l  coconuts, copra 

and bags, and a lso  encouraged them by himself going t o  Pat io  

Is land t h e  following day when t h e  offence took place. The 

background of t h e  case is  t h e  v i l l a g e r s '  unrest  a t  t h e  continued 

European occupation of t h e  p lanta t ion on Pat io  Island,  which i n  

t h e  past  had been t r a d i t i o n a l l y  owned by t h e h  clans. One of 

t h e  i ssues  considered by t h e  magistrate was whether t h e  convicted 

v i l l a g e r s  acted under an honest claim of r i g h t  t o  t h e  land and 

thus  t o  t h e  produce of it o r  whether, as  t h e  magistrate found, 

"the r a i d  was calculated t o  cause t rouble  and so stir t h e  

Government i n t o  swif t  ac t ion t o  purchase Pat io  Plantat ion and 

hand it over t o  t h e  v i l l a g e r s  and,incidentally, t o  provide 

funds t o  f u r t h e r  t h e i r  general aims." 

As it happened the  appellant  was convicted by t h e  

D i s t r i c t  Court a t  Kavieng of a s imi la r  offence held t o  have 

been committed on t h e  11th and 12th February, 1974, a t  another 

plantat ion,also i n  the  New Ire land Province. The conviction 

however was quashed on appeal by Lalor J. who had t o  consider 

s i m i l a r  i ssues  a s  a r e  before t h i s  Court (1).  Irs Lalor J. points 

out ,  s.15 i s  obviously derived from t h e  Austral ian Crimes Act 

s.711 which is i n  s imi la r  terms, and as  i n  t h e  case of prosecutions 

under t h e  Austral ian provision i f  a person encourages t h e  

commission of an offence he would be g u i l t y  whether h i s  

encouragement "were adopted o r  rejected",  t h a t  is  t o  say 

whether t h e  offence was i n  t h e  event ac tua l ly  committed o r  not. 

&sh v. Sains- (2).  The passage re fe r red  t o  i s  from the  
m b u l o n  Wat v, Peter  Kari (unreported)Judgment 

No. 840 of 25 Mar 75. 
(2 )  (1925) 36 C.L.R.464 a t  p.476. . . 4 3  



judgment of Isaacs J. who dissented, but on other  issues. I agree 

a lso  with t h e  opinion of Lalor J. t h a t  as  i n  the  case of a 

prosecution under s.7(d) of t h e  Criminal Code i f  a person encourages 

another t o  commit an offence, t o  adopt t h e  words of Philp J. i n  

R. v. Solomon (3),he is l i a b l e  only f o r  t h e  ac tua l  offence he has 

consciously encouraged. 

I now t u r n  t o  consider t h e  re levant  port ion of s.22 * 
of t h e  Criminal Code concerning an honest claim of r ight .  Again, 

a s  Lalor J. held, a6 s.1 of the  Code defines t h e  term "criminally 

responsible" as  " l i ab le  t o  punishment as f o r  an offence" and s.2 

defines an offence a s  "an ac t  o r  omission which renders t h e  person 

commjrtting t h e  ac t  ormaking t h e  omission l i a b l e  t o  punishment", 

i f  the  offence i n  question i s  one r e l a t i n g  t o  property t o  which 

s.22 i s  applicable and t h e  defence of honest claim of r i g h t  i s  

ra i sed  and i s  not excluded on the evidence t h e  e f f e c t  i n  law is 

t h a t  no offence i s  committed. I n  t h e  present case t h e  offence 

al leged t o  have been encouraged was s t ea l ing ,  t o  which s.22 i s  

c l e a r l y  applicable. 

The question a r i ses  as  t o  whether a person charged under 

s.l5(a) with encouraging another t o  commit t h e  offence of s t ea l ing  

is e n t i t l e d  t o  avai l  himself of a defence under 5.22 of t h e  Code. 

I agree with Lalor J. t h a t  t h e  i ssue  i s  not whether t h e  person 

encauraged acted i n  t h e  event i n  t h e  exerc ise  of an honest claim 

of r ight .  I n  t h e  words of Lalor, J. t h e  defendant "must know t h a t  

t h e  persons whom he advised did not have an honest claim of r i g h t  

and would thus  be g u i l t y  of t h e  offence of stealing..." A person 

cannot be s a i d  t o  have consciously encouraged t h e  commission of t h a t  

offence unless it i s  excluded t h a t  t h e  person charged believed t h a t  

t h e  person encouraged had acted i n  exerc ise  of an honest claim of 

r ight .  (Of course the re  must be s u f f i c i e n t  i n  t h e  evidence t o  

r a i s e  t h e  defence as  is  impl ic i t  i n  the  judgment of  Lalor J. ( 4 )  

(supra)) .  I f  a person believes t h a t  another has an honest claim 

of r i g h t  t o  property it was sure ly  not t h e  in ten t ion  of tho  

l e g i s l a t u r e  t h a t  t h e  person who encourages t h a t  o the r  t o  a c t  i n  

But a person i s  not criminally responsible,  a s  f o r  an offence 
r e l a t i n g  t o  property, f o r  an ac t  done o r  omitted t o  be done by 
him with  respect  t o  any property i n  t h e  exerc ise  of an honest 
claim of  r i g h t  and without in ten t ion  t o  defraud." 

(3) (1959) Qd.R.123 a t  p.128. 
(4 )  (unreported) Judgment No.840 of 25 Mar 75. * 4 4  



t he  exerc ise  of the  claim should be g u i l t y  of an offence. But, 

5.22 cannot i n  my opinion d i r e c t l y  o r  otherwise than I have s e t  out  

be availed of by a person chargod under s*15(a) of t h e  Public Order 

Act because, even assuming t h a t  such an offence i s  an offence 

r e l a t i n g  t o  property, h i s  a c t  of encouragement cannot be s a i d  t o  be 

an a c t  done by him with respect  t o  property. Pearce v. Paskov (5);  

Req. v. Hobart Maqalu (6) ;  Olsen & Anor v. The Grain Sorqhum Marketinq 

Board* Ex pa r t e  Olsen & Anor (7). This was t h e  view of Prentice,  

S.P.J, i n  t h e  present  case. 

I t  is convenient t o  deal f i r s t  with t h e  appl ica t ion  f o r  

leave t o  appeal t h e  ground of which was t h a t  the  appeal judge e r red  

i n  refus ing t o  quash t h e  conviction on t h e  ground t h a t  't was agains t  

t h e  evidence and against  the  weight of  t h e  evidence i n  c e r t a i n  

respects .  The witnesses ca l l ed  by t h e  i n f o n a n t  included four  of 

the  v i l l a g e r s  convicted of steal ing.  Each was obviously i n i t i a l l y  

r e luc tan t  t o  give evidence against  t h e  appellant. The magis t ra te  

r e j ec ted  t h e  evidence of David Salaken, and r e l i e d  mainly on t h e  

evidence of Larnandos Goten and, although he recognized t h a t  t h e i r  

evidence was not e n t i r e l y  sa t i s fac to ry ,  placed some weight on t h e  

evidence of t h e  two o t h e r  v i l l age r s ,  Gaugauan Ro and Albert  Demi. 

Each o f  the  two l a t t e r  witnesses was t r e a t e d  as  h o s t i l e  a f t e r  

admitting having made a p r i o r  inconsis tent  statement t o  t h e  pol ice  

implicat ing t h e  appellant ,  and t h e r e a f t e r  gave evidence supporting 

t h a t  statement. I agree, however, t h a t  t h e  evidence of each i s  

contradic tory  i n  n number of respects  and should not have been 

given any weight. 

Mr .  G r i f f i n  then contended t h a t  t h e  magistrate had placed 

too much weight on t h e  evidence of Lamandos Goten having regard t o  the  

f a c t  t h a t  it did  not  implicate t h e  appellant  i n  any way u n t i l  a f t e r  

a point  i n  t h e  examination-in-chief when t h e  witness was t r e a t e d  as  

h o s t i l e  without such declara t ion  having been sought o r  made. I t  i s  

t r u e  t h a t  t h e  witness d id  not  implicate the  appel lant  u n t i l  a f t e r  t h e  

following question was put t o  himr "Did Sebulon Wat t e l l  you t o  t ake  

t h e  coconuts from t h e  plantat ion?" Upon objec t ion  being taken the  

quest ion was rephrased and t h e  examination-in-chiof proceeded as  

follows: 

(5 )  (1968) W.L.R.6. 
(6) .(unreported) Judgment No.806 of 24 h g  74. 
(7)  (1962) Qd.R.580. .. ./5 



"4. Did anyone t e l l  you take t h e  coconuts from the  p lanta t ion?  

.A .  Yes. 

4. Who t o l d  you? 

I,. Sebulon Wat. " 

Thereafter  t h e  witness'  evidence, t h e  substance of which was t h a t  

t h e  appellant  t o l d  them t o  go and get  coconuts and copra from 

Patio,  c l e a r l y  ca r r i ed  a r i n g  of t r u t h ,  a s  the  magistrate said. 

Cer ta in ly  no appl ica t ion  was made t o  have the  witness t r e a t e d  as 

h o s t i l e  nor were any o the r  leading questions put. I n  my opinion, 

the  magistrate was c l e a r l y  e n t i t l e d  t o  a c t  on t h i s  evidence. 

Further,  it was consis tent  with tho  evidence of th ree  p lan ta t ion  

employees, ' l b p ~ l i s  Yangalik, the  boss-bpi, Stephen Kikvaitas, t h e  

c lerk ,  and Thomas Tokupep, t h e  storekeeper on t h e  plantat ion.  

Mr. G r i f f i n  argued the  ground of appeal t h a t  the  

ovidence of these  witnesses was not  re levant  t o  the  charge and 

did  not  tend t o  e s t a b l i s h  t h a t  any offence had been committed by 

t h e  appellant .  However, t he  magis t ra te ' s  f inding on t h e i r  

evidence t h a t  the  appel lant ' s  presence on t h e  p lanta t ion  on 

Monday, combined with h i s  assumption of t h e  r o l e  of l eade r  and 

spokesman f o r  t h e  v i l l a g e r s  who came t o  take  t h e  coconuts, 

amounted t o  an encouragement of t h e i r  ac t ions  was, i n  my opinion, 

f u l l y  j u s t i f i e d  and was the re fo re  re levant  t o  the  charge. 

The o ther  ground f o r  t h e  appl ica t ion  f o r  leave t o  appeal 

was t h a t  t h e  reasons given by t h e  magistrate f o r  d isbel ioving t h e  

major p a r t  of t h e  appe l l an t ' s  evidence were inadequate and 

without foundation. It i s  convenient t o  take  t h i s  ground, which 

i s  based i n  p a r t  on a l e t t e r  dated 17th  January 1974 wri t ten  by 

t h e  appellant  t o  one Abel Ges, with the  f i r s t  groundupon t h e  

appeal a s  of r i g h t ,  t h a t  t h e  t r i a l  judge e r red  i n  law i n  holding 

- t h a t  it was admissible i n  evidence. The l e t t e r  was tendered as  

evidence by counsel f o r  t h e  informant during t h e  appel lant ' s  

cross-examination. it w i l l  be noted t h a t  t h e  l e t t e r ,  which i s  

s e t  out  i n  t h e  judgment of Raine, J. which I have read i n  d r a f t ,  

was wri t ten  a month before t h e  appel lant ' s  v i s i t  t o  Kulinus 

Island.  The l e t t e r  c e r t a i n l y  supports the  inference drawn by 

the  magistrate t h a t  it spel led  out a  pol icy  of enter ing  upon 

planta t ion  lands t o  a t t r a c t  a t t e n t i o n  and expedite t h e  handing 

over of p lanta t ions ,  but t h e  ovidence concerning t h e  l e t t e r  i s  

unsatisfactory.  Af-ter it was put t o  tho appellant  and he 

admitted wri t ing  it, no f u r t h e r  questions were asked upon it t o  .. ./6 



i d e n t i f y  e i t h e r  t h e  p lanta t ions  o r  explain t h e  circumstances r e fe r red  

t o  i n  the  l e t t e r ,  and c e r t a i n l y  t h e  appel lant  who was unrepresented 

a t  t h i s  s tage was not  asked t o  give h i s  explanation of the  l e t t e r .  

Cer ta in  o ther  meanings were put t o  t h e  Court by M r .  G r i f f i n  but they 

a re  a l l  specula t ive  and, o n t h e  whole, I agree with t h e  appeal judge 

t h a t  the  l e t t e r  was admissible as t o  t h e  appe l l an t ' s  s t a t e  of mind 

s h o r t l y  before the  material  date,  allowing f o r  a poss ib le  change of 

a t t i t u d e  t h e r e a f t e r  and a l so  a s  going t o  credi t .  However, i n  t h e  

circumstances, i n  my opinion, t h e  l e t t e r  i s  deprived of any decis ive  

weight. 

The o the r  main objection t o  t h e  magis t ra te ' s  assessment 

of t h e  appellant  a s  a witness was founded on t h e  appel lant ' s  cross- 

examination upon a conversation which t h e  appellant  admitted he had 

had with Mr. Pe ter  Saunders, who was apparently i n  charge of t h e  

p lanta t ion ,  on Thursday, 21st  February, and which took place when t h e  

two of them met whilst  t r a v e l l i n g  i n  boats. Tho ground of the  

objec t ion  i s  t h a t  t h e  terms of t h e  conversat ion were never proved. 

It was then argued t h a t  t h e  magis t ra te ' s  c r i t i c i s m  of t h e  appel lant ' s  

evidence based upon h i s  f a i l u r e  t o  r e c a l l  por t ions  of the  conversation 

was wrong. However, reading t h e  magis t ra te ' s  reasons it is c l e a r  

t h a t  he formed the  view t h a t  during t h i s  pa r t  of the  cross-examination 

t h e  appellant  by h i s  demeanour gave evasive and un t ru th fu l  answers 

and, t o  use t h e  magis t ra te ' s  own words, it was taking t h e  evidence as  

a whole t h a t  he disbelieved t h e  g rea te r  pa r t  of it. It i s  a lso  t o  be 

noted t h a t  another v a l i d  reason f o r  t h e  f inding was t h a t  the  

magistrate prefer red  t h e  evidence of t h e  p lan ta t ion  workers,as t o  

t h e  events of t h e  Monday, t o  t h a t  of t h e  appellant. 

Accordingly, f o r  a l l  t hese  reason, the  grounds taken t o  

support t h e  appl ica t ion  have not been made out ,  and whi ls t  I would 

grant  leave t o  appeal on these  quest ions of f a c t  I would dismiss t h a t  

p a r t i c u l a r  appeal. 

The appe l l an t ' s  evidence was t h a t  he had f i r s t  become 

involved with New Ire land land problems i n  1973 a f t e r  t h e  Enuk people 

had moved onto Enuk Plantat ion.  He took t h e  matter  up se r ious ly  with 

t h e  Minister  f o r  Lands and a l so  t h e  Acting Direc tor  f o r  Lands and 

from then onwards he had been constant ly  i n  touch with these  two 

persons. The Acting Director gave him an assurance t h a t  he would help  

him i f  he, t h e  appellant ,  organized t h e  people i n t o  corporate groups 

which would then give t h e  Govcmment some indica t ion  t h a t  t h e  people 

were wi l l ing  t o  help  themselves. Things had then gone well because 

t h e  Government had acted promptly by sending i t s  own valuer  t o  
em ./7 



..Enuk Planta t ion  and presumably going ahead with the  purchase of t h e  

land. His e f f o r t s  had not  gone unnoticed by t h e  people i n  t h e  

Kavieng area and he had then received ins t ruc t ions  from t h e  Public 

S o l i c i t o r ' s  o f f i c e  t o  look a t  lands f o r  which possible claims could 

be made out. A t  t h i s  s tage  Lamandos f i r s t  contacted him about Patio,  

It was a requost he could not refuse  because he f e l t  t h a t  he could 

negot ia te  on t h e i r  behalf. By t h a t  time Lamandos and t h e  o ther  

v i l l a g e r s  had begun t o  appreciate t h e  movement onto p lanta t ions  i n  

t h e  area. He could see t h a t  it was inev i t ab le  t h a t  t h e  people were 

going t o  move onto Pat io  Planta t ion  so he t o l d  Lamandos t h a t  the  

v i l l a g e r s  should wai t  u n t i l  he could obtain d i rec t ions  from Port  

Moresby. It was on the  Saturday, 16th February, t h a t  he heard of 

t h e  people ls  in t en t ion  t o  move onto Pat io  Plantat ion.  

On t h e  Sunday he  was t r a v e l l i n g  back t o  h i s  Village and ho 

stopped on t h e  way t o  KuLinus Island. When he ar r ived t h e  meeting 

was already i n  progress. The discussions of t h e  v i l l a g e r s  were 

centred around physically ge t t ing  Pat io  Planta t ion  but t h e  appellant  

advised them t h a t  t h e  bes t  way t o  do it was f o r  them t o  organize 

themselves by s e t t i n g  up a committee consis t ing  of Chairman, Treasurer, 

Secre tary  and th ree  o the r  committee members. This advice was accepted 

and t h e  committee chosen. The appel lant ' s  advice was t h a t  they 

should negotiate f i r s t  and i f  t he  Government w~ould not  l i s t e n  t h a t  

he should then t e l l  t h e  Minister and Direc tor  t h a t  they were going 

move onto Pat io  Plantat ion.  Apparently the re  was discussion about 

t h e  move, opposit ion coming mainly from t h e  o l d  men whi l s t  t h e  

younger men ag i t a t ed  f o r  act ion,  The appe l l an t ' s  caso was t h a t  he 

ti? 

did  not encourage t h e  people e i t h e r  t o  go onto the  p lanta t ion  o r  t o  

s t o p  them from doing it. It was t h e i r  problem, it remained with t h e  

land and would always remain with them. 

On t h e  following morning he was not  intending t o  go anywhere 

but s e t  of f  by boat  f o r  Matupit. H i s  journey took him near  Patio. 

Having been t o l d  by t h e  d r ive r  t h a t  many canoes were t r a v e l l i n g  t o  

Patio, he t o l d  t h e  dr ives ,  "Let 's  go and see what's happening", 

When he ar r ived a t  Pat io  a t  about 10 o 'clock i n  t h e  morning t h e  people 

were very exci ted  when they were co l l ec t ing  coconuts. One of t h e  

s t o r e s  had been broken i n t o  and new bags taken out  and d i s t r i b u t e d  t o  

t h e  v i l l a g e  people. The appellant  s a i d  he t o l d  Lamandos he  was very 

disappointed. The appellant  intervened t o  s top  t rouble  between the  

v i l l a g e r s  and t h e  labourers  when he found Demi and f ive  o the r  

v i l l a g e  menabout t o  go i n t o  t h e  copra shed and take  bags of copra. 

He t o l d  them not t o  take  copra. He came back and t a lked  t o  the  

m J8 



p l a n t a t i o n  labourers  about land only. 

H i s  caso t h u s  was t h a t  he d id  not  encourage t h e  v i l l a g e r s  on 

t h e  Sunday afternoon and, cont rary  t o  t h e  evidence of t h e  p l an ta t ion  

employees and t h e  v i l l a g e r s ,  on t h e  Monday he intervened t o  prevent 

t roub le  between t h e  v i l l a g e r s  and t h e  p l a n t a t i o n  labourers  and 

advised t h e  v i l l a g e r s  aga ins t  t ak ing  copra o r  coconuts. However, 

upon t h e  whole of t h e  evidence t h e  only conclusion open i s  t h a t  t h o  

magis t ra te  was e n t i t l e d  t o  r e j e c t  t h e  evidence of  t h e  appel lan t ,  and 

where it was i n  c o n f l i c t  a c t  on t h a t  of Lamandos Goten and t h e  

p l an ta t ion  labourers ,  which e n t i r e l y  supporks h i s  f i nd ing  of 

encouragement on t h e  p a r t  of t h e  appellant .  

I now t u r n  t o  t h e  remaining grounds of t h o  appeal which are  

i n  o f f e c t  t h a t  t h e  magis t ra te  was wrong i n  r e j e c t i n g  t h e  defence of  

honest claim of r i g h t  on t h e  p a r t  of t h e  convictod men, and i n  

holding t h a t  t h c  i s s u e  d id  not  a r i s e  whether t h e  appe l l an t  himself 

had a claim of  r i g h t .  A s  i n  t h e  opinion I have he ld  t h e  appel lan t  

could not  a v a i l  himself d i r e c t l y  of  t h e  convicted men's defence 

under s.22, it is unnecessary t o  cons ider  t h a t  f i r s t  such ground. 

Upon t h e  remaining ground of  appeal i f  t h e r e  was evidence t o  

r a i s e  t h e  defence, tho  i s s u e  arose fo r  determination by t h e  

magis t ra te  whether t h e  appel lan t  consciously encouraged t h e  commission 

of t h e  offence i f  knowledge of an honest claim of  r i g h t  on t h e  p a r t  

of t h e  convicted men was not  excluded. Upon t h i s  mat te r  t h e  

magis t ra te  expressed himself a s  followsr- 

" I n  t h i s  case  t h e  defendant is not  charged with an of fence  

r e l a t i n g  t o  property. The a c t  he i s  charged wi th  doing is 

encouraging t h e  commission by o the r s  of t h e  of fence  of s t ea l ing .  

It is not  a l leged  t h a t  he himself d i d  o r  omit ted t o  do anything 

i n  r e l a t i o n  t o  property. 

As f a r  as  t h e  defendant knew those o the r s  may o r  may not  have 

had an hones t ly  hold  claim of r i gh t .  He had no way of r e a l l y  

knowing what t hose  he encouraged hones t ly  believed. I n  any case 

I don ' t  accept t h a t  he can claim another  person's  b e l i e f  i n  any 

such a r i g h t  i n  exculpat ion o f  h i s  own sepa ra t e  act. I don ' t  

be l i eve  t h a t  t h e  defence of claim of r i g h t  i s  open t o  him on t h e  

present  charge. " 

Whilst t h e  meaning i s  not e n t i r e l y  c l e a r ,  I t h i n k  t h a t  i n  t h e  

course of holding,  i n  my opinion c o r r e c t l y ,  t h a t  t h e  appel lan t  could 

not  a v a i l  himself d i r e c t l y  of a defence under s.22, t h e  magis t ra te  
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i n  e f f e c t  was saying t h a t  t h e  quest ion d id  not a r i s e  on t h e  evidence 

whether t h e  appel lan t  was aware of any honest claim of r i g h t  on t h e  

p a r t  of  t h e  convicted men. I f  t h e r e  was evidence t o  r a i s e  t h e  defence, 

t hen  it was an i s s u e  t o  be determined, and t h a t  i s  'the quest ion now t o  

be considered. In s t ead  of examining t h e  words used by t h e  appel lan t  a t  

t h e  meeting o r  what he s a i d  t o  t h e  p l an ta t ion  employees which was i n  

e f f e c t  t h a t  t h e  time had a r r ived  f o r  t h e  Europeans t o  leave  t h e  
1 p lan ta t ions ,  t h e  Court is  e n t i t l e d  on t h i s  po in t  t o  look r a t h e r  a t  t h e  

evidence given himself by t h e  appellant .  The e f f e c t  o f  t h a t  evidence 

was t h a t  t h e  appel lan t  on behalf of h i s  fel low i s l ande r s ,  and t o  

a l l e v i a t e  t h e  land  shortage,  had adopted t h e  r o l e  of  nego t i a to r  between 

t h e  v i l l a g e r s  and t h e  Government with a  view t o  obta in ing  proposals  f o r  

t h e  repurchase of t h e  p l an ta t ion  lands  back from t h e  Europem owners, 

but  t h a t  i f  nego t i a t ions  d id  not  appear t o  be succeeding he was prepared 

t o  support moving onto t h e  p l an ta t ions  t o  compel Government act ion.  

I t  was t h e  repurchase o f  t he  p l an ta t ion  on behalf  of t h e  

former t r a d i t i o n a l  owners wi th  t h e  l a t t e r  con t r ibu t ing  s u b s t a n t i a l  sums 

of  money t h a t  i n  t h i s  case  concerned t h e  appel lan t ,  and no t  t h e  quest ion 

whether they  had claims of r i g h t  t o  upset  t h e  t i t l e  and recover  t h e  

land. I n  my opinion t h e  evidence is not s u f f i c i e n t  t o  r a i s e  t h e  

defence t h a t  t h e  appel lan t  took account of t h e  v i l l a g e r s  having. an 

honest claim of r i gh t .  There was ample evidence t o  support t h e  

magis t ra te ' s  explanat ion of t h e  ra id .  The circumstances were t h a t  t h e  

v i l l a g e r s  had been holding meetings f o r  s eve ra l  years  t o  d i scuss  

buying back t h e  p l a n t a t i o n  which i n  t h e  p a s t  t h e i r  c l a n  had t r a d i t i o n a l l y  

owned. They had become t i r e d  of wait ing f o r  t h e  expected Development 

Bank Loan. On t h e  evidence t h e  magis t ra te  accepted t h e  r a i d  would not  

have taken place without  t h e  encouragement of t h e  appel lan t ,  who t o  

t h e  knowledge of  a l l  i n  t h e  a rea  had success fu l ly  employed force  a t  

Enuk. Af t e r  years  of peaceful  r e l a t i o n s  t h e r e  were t h e  two s w i f t  r a i d s  

t o  Patio; followed by readiness  t o  hand back t h e  copra when demanded 

by t h e  owner. The v i l l a g e r s  were thus  following t h e  successfu l  example 

of t h e  Enuk people. 

For t hese  reasons i n  my opinion t h e  appeal f a i l s  and t h e  

judgment of  t h e  appeal judge should be affirmed. 

Before leaving  t h i s  case,  t h e r e  is one mat te r  t o  which 

reference  should be made. The f i r s t  r e l a t e s  t o  t h e  express ion  of 

opinion by Lalor  J. i n  Sebulon Wat v. Pe t e r  Kari  (8 ) ( sup ra )  t h a t  t h e  

c r iminal  law is not  a  proper veh ic l e  t o  determine proper ty  d i spu te s  

(0) (unreported)  Judgment No.840 of 25 Mar 75, 



between individuals.  I take  it t h a t  H i s  Honour did not  mean t h a t  

the  police should not intervene t o  prosecute offences agains t  

property. It is s u f f i c i e n t  t o  r e f e r  t o  t h e  t r a g i c  t o l l  of  l i f e  

a r i s i n g  from land disputes  i n  Papua New Guinea as  a considera t ion  

requir ing  pol ice  action. 

RAINE, J. I have read i n  d r a f t  t h e  judgment of t h e  Chief J u s t i c e ,  

and I agree i n  what H i s .  Honour proposes. 

There i s  therefore  no need f o r  me t o  wri te  a t  any length, 

but  t h e r e  a re  some matters  with which I would l i k e  t o  deal. 

F i r s t l y ,  I am by no means sure  t h a t  s . l5(a)  o f  t h e  Public 

Order Act 1970 contemplates t h a t  one can only be l i a b l e  t o  

conviction f o r  the  ac tual  offence one has consciously encouraged. 

I have ser ious  doubts t h a t  t h i s  i s  so. I am minded t o  th ink t b a t  

t h e  sec t ion  i s  not so much di rec ted  a t  "cause and e f fec t " ,  but 

r a t h e r  a t  "possible e f fec t " ,  I would wish t o  leave t h i s  open. 

Many seek t o  sow t h e  seeds of d i sa f fec t ion ,  and do so earnes t ly ,  

not  always with success,or, even, with any l ike l ihood of success, 

I doubt whether t h e  sec t ion  i s  only aimed a t  those who ac tua l ly  

succeed i n  persuading o the r s  t o  break t h e  law. 

The second matter  t h a t  I would wish t o  r e f e r  t o  is t h e  

appel lant ' s  l e t t e r  of 17th January, 1974, wr i t t en  i n  r e l a t i o n ,  so  it 

seems, t o  a s i m i l a r  land problem i n  the  area. This went i n  a s  an 

exh ib i t  a t  a q u i t e  inappropriate time, it was a prosecution exhibi t ,  

tendered i n  t h e  defenco case. Inexplicably it was not the  subjec t  

o f  cross-examination. It was a damaging l e t t e r ,  it mirrored t h e  

defendant's a t t i t u d e s  t o  t h e  Patio land, which is t h e  subjec t  land 

i n  t h i s  appeal. I t  was an aggressive l e t t e r p  i n  provocative terms, 

It went i n ,  without objection. It is s a i d  t h a t  h e  appellant  

was then unrepresented, and t h a t  he was never given a chance t o  

explain the  circumstances t h a t  gave r i s e  t o  t h a t  which he wrote. 

Mr. Gr i f f in  s u g g e s t s t h a t  it might have been a most proper l e t t e r ,  

wr i t t en  about some r a t h o r  wicked in ter loper .  I s e t  t h e  l e t t e r  out  

hereunder, with some p a r t s  underlined by myself: 



Abol Ges, 
United Church 
Banqatan. 

U n i v e r s i t y  of PNG 
P.O. Box 4572 
Univers i ty  

17/1/74 

Dear Gas, 

Thanks a l o t  f o r  your l e t t e r .  The f i l e  i s  here and 1'11 

be a r r i v i n g  t h e r e  i n  February. 

And my word t h a t  has been l a i d  down i s  t h a t  - don ' t  r e f e r  

back. Now I have s t a r t e d  a job and I want u s  t o  be s tronq,  and 

go forward with it with those  of  Vutei and Nonovaul. 

And cousin - I ' m  s t i l l  not  s a t i s f i e d  - I want you t o  c u t  

copra and be very  b iq  headed so t h a t  w e ' l l  a e t  a l o t  of a t t e n t i o n  

and t h e  handinq over  of  t h e  land  w i l l  be quicker. w h i n y  anvb&y, 

says about you record them down and t h e  person ' s  name a s  well. 

I ' l l  be handing t h e  f i l e  next month. I want you t o  cu t  c o p s  

from t h e  p l an ta t ion  and s t a r t  depos i t ing  some money i n t o  t h e  "General 

Expenses Fund" because t h e r e ' l l  be something coming i n t o  it from me. 
2 

But with t h e  "Public  Fund" it belong t o  you - it'll be your 

own money t o  he lp  with anything wi th in  our  land. Another th ing ,  you 

heard of those  a t  Vutei going i n t o  ( t h e  land  o f )  Ungan and Kapatirung, 

I t o l d  them t o  do so and I want you t o  keep up with t h e  work there .  

I f  those  workers of  t h e  p l an ta t ion  show o f f  (humbuy) don ' t  leave them 

alone. - 
Work hard s o  you can q e t  t h e  land back. 

When I a r r i v e  I ' d  l i k e  you and a l l  t h e  members t o  wai t  for ,  

That ' s  a l l  

My love t o  you a l l  t he re  a t  Bangatan. 

I 'm 

(s igned) Sebulon Wat 

cc. S i l a k o t  Kak 
cc. Sokut Kak 

How could it be suggested t h a t  t h i s  l e t t e r  concerned t h e  expulsion by 

proper  means, of a t r e spasse r?  Of course it does not ,  it i s  nonsense t o  

suggest t h a t  it does. It was a dangerous l e t t e r .  

Had I been t h e  appeal judge, i n  t h e  f i r s t  ins tance ,  I would have 
pa id  regard  t o  t h e  l e t t e r ,  although I acknowledge t h a t  t h e  proper way t o  
have d e a l t  with it i n  t h e  Magis t ra te ' s  Court would have been f o r  t h e  
prosecutor  t o  t a k e  t h e  appel lan t  through it piece  by piece,  d r iv ing  him, 
I would imagine, i n t o  an i n e v i t a b l e  corner  i n  r e l a t i o n  t o  h i s  s t a t e  of  
mind and general  motives. The l e t t e r  was admitted i n  an i r r e g l a r  way, but  
had it been d e a l t  wi th  proper ly  then  i t s  e f f e c t  on t h e  Magis t ra te ' s  mind 
would have been no d i f f e ren t .  I s e e  no s u b s t a n t i a l  miscarr iage of  jus t ice .  

I would dismiss t h e  appeal. . . 4 2  



T have had tne  advantage of reading i n  
d r a f t  the  judgment of t he  learned Chief Just ice.  I agree 

broadly with h i s  findings and the  reasons f o r  h i s  f in rkgs  
but wish t o  make some observations of my own, 

The defence of honest claim of rig'n'c under s.22 

of t he  Criminal Code was not open t o  t he  appellant.  The 

relevant pa r t  of s .22 reails a s  follows - 

"But a person is  not criminally responsible, 

as  for  an offence re la t ing  t o  property, f o r  
an a c t  done o r  omitted t o  b done by him with 
respect t o  any property i n  the  exercise oiF an 

honest claim of r i gh t  and without intention 
t o  defraud." 

Tine appellant was charged with having encouraged 
the  cormission of an offence contrary t o  s . l5 (a )  of the  
Public Order Act, 1970. T t  was alleged by the  prosecution 
t h a t  Yne appellant encouraged cer ta in  v i l l agers  t o  s t e a l  
coconuks, copra and coi>ra bags from Patio Plantation. The 
offence charged is .not an offence re la t ing  t o  p r o p x t y  

alenough the  wffence encouraged is; but t h a t  i s  another 
matter altogetlner. Horeover the appellant could have 
availed himself of t h i s  clefence only i f  he himself had an 
honest claim of r igh t  t o  Patio Plantation. D u t  the re  is 
no suggestion t h a t  aiyi>ellant was s e t t i ng  up any claim 

on his own accomt. H i s  o m  belief ,  however honost, t h a t  
the  v i l l agers  had a claim of r i gh t  i s  not suf f ic ien t  t o  
found a defence under s. 22. But i n  ml7 view the  appellant 
entertained no such belief nor did  t he  v i l l agers  have an 
klonest claim of right.  

That the  v i l l agers  themsolves,did not anter ta in  
an 'nonest claim of r i gh t  is c lear  from the  evidence a s  a 
whole. IW. Cardow t e s t i f i e d  t h a t  during the  four years 
he had been Plantation Fhnager no one had made any attewpt 
t o  occupy Patio Plantation, there  had beon no disturbance 
on the  land, no t i toft  of coconuts and no ra ids  similar  t o  

the  one t h a t  Led t o  t l d s  prosecution, Althougli the 
v i l l agers  raided the plantat ion on two days they made no 
attempt to occupy m y  pa r t  of it, and, there is evidcnCo 
t h a t  some of the stolen copra was recovered without any 

fuss  o r  diiYiculty. 



It is  c l ea r  a l s o  t h a t  t he  appellant did not fo r  
a moment believe tha t  the  vi l lagers  had an honest claim 
of r i g h t  t o  Patio >laratation. Lanandos Goten t e s t i f i e d  

the appellant tool& him and others t o  s t e a l  coconuts 
and copra Brom Patio Plantation. The t r i a l  magistrate 
accepted h i s  evi&nce as being t rue  ana rejected the 
evidence of t he  appellant who had denied t e l l i n g  him t o  

' 
s t ea l ,  i f  the  appellant believed Ulat the vi l lagers  ilad 
a claim of r igh t  it would scarcely have been necessary 
fo r  him t o  Lie t o  'the magistrate. 

Tlze t r i a l  magistrate cam t o  t he  r i gh t  
conclusion when 'ho made the follovring finding - 

"tlw r a i d  was cslcuLated t o  cause trouble 

and t o  stir t'ne Government i n to  swift  act ion 
t o  purchase Patio Plantation and hand it 
over t o  t he  v i l l agers  end, incidentally, t o  
provide funds t o  further t h e i r  general aims" 

The l e t t e r  writ ten lq the  ap~2ellant t o  one iibel 
Ges was inadmissible as evidence of s i i~ t i l a r  acts ,  A s  it 

was writ ten only a month 'uofore the  r a i d  on Patio 
Plantation it was ndmissible a s  indicating appe l lan t l s  
s t a t e  of mind. i3ut although put i n  by the  prosecutor 
&ring tkd cross-e;;amination of tho ai>pellant no attempt 
tias mzde t o  cross-examine the appellaiit on the l e t t e r ,  and, 
although the  appellant was a t  the  time a fourth-year law 
student I doubt ui;x?ther he vouW !nave been m a r e  t h a t  it 
was open t o  him t o  give h i s  ovm version as t o  What the 
l e t t e r  meant, h i s  s t a t e  of mind, h i s  reasons f o r  writing 
it and. .the l ike.  As the appellant had not k e n  given an 
opportunity of explaining t11e l e t t e r  l i t t l e  o r  ilc uieigllt 
should have been nttached t o  it. Unfortunately the tri'd 

magistrate clid give it some might. 

There i s  merit a l so  i n  the  appel lant ' s  
c r i t i c i sm of the  weigl~t the t r i a l  magistrate gave t n  t he  
evidence of Gaugauan Ro and Albert Demi. These witnesses 
were t reated as  hos t i l e  anci were provad t o  have made 
previous statements inconsistent ~ v i t h  t h e i r  evidence i n  

Court. The Collcviing passage a p p a r s  i n  R .  v. Golder, 
Jones and P o r r i t t  ('3) 

(9) (1960) 3 A l l  & . X .  857 a t  459 



"Pi t he  judgment of t h i s  Court, when n 

witness is  shown t o  11ave made previous 
statements inconsistent w i t 3 1  the evidence 
given by t ha t  witness a t  'chf t r i n l ,  the 
jury should not merely be directeCl t h a t  
the  evidence given a t  The t r i n l  sliould 

be regarded a s  unrelia?>h; they  should 
a lso  be directed t h a t  the  previous s ta te-  

ments, whether sworn o r  unsworn, do not 
const i tu te  evidence on which they can ac t "  

'Phis passage was c i ted  with approval i n  R. v. Oliva ( L O ) ,  

The evidence of Lmandos Gotan t h a t  on 17th 
February, 1974, a t  i<ulinus Island the  appellant encouraged 
vi l lagers  t o  r a id  Patio Plantation together- witil Yhe 

ovidence of t h e  three  plantat ion erflployeea, Ape12.s Yangclik, 
Stephen -Ukvoitas and Thomas Tolrupup *chat on the following 
day the  appellant was present a t  Patio Plantation aiding 
and abctt ing while the r a i d  was i n  p o g r e s s  was suCCicient 
t o  enable the  t r i a l  mnagistrato t o  find beyon6 reasonable 
douht t h a t  the  appellant was gu i l ty  oQ t11c of fence wi'c'n 
which hs was charged, and, tho e r ror  i n t o  which the  t r ia l  

inagis,kratc f e l l  i n  giving undue weight t o  the  1e. t tzr  and 

the  evidence of Gaugauan Ro and Albert domi did  not 
occasion a substantial  miscarriage of justice. 

1 would d i  s r n i  ss tho apgeal . 

Sol ic i to r  f o r  the  Appellant z N.H. Pra t t ,  
A/PubLic Sol ic i tor .  

Counsel fo r  the  Apgellant 3.A.  Griffin 
I. bic'&lters. 

So l ic i to r  f o r  the RespondciYc 2 L. it. Ro1,-orts-Smith, 
Public Prosecutor. 

Counsel Cor the l?esi>ondent L.i.1. Eoberts-Smith 
S . 3 .  Pessingan. 


