
IN THE SUPREME COURT) COiUM: P r e n t i c e ,  SPJ. 

OF PWUA NEW GUINEA 
Fr iday,  

28 th  Rebruary , 1975. 

THE QUEEN v ,  TAGUM WAGIS of Liskene ' 

I 

_1975 The charge which t h e  accused defends,  i s  one 

26, 27, under s.215 of t h e  Code v iz .  having c a r n a l  knowledge of 
28 Feb. a g i r l  under t h e  age of s i x t e e n .  The evidence e s t a b l i s h e s  
LI'\E beyond ques t ion  t h a t  t h e  accused had sexual  i n t e r c o u r s e  

'rentice* SPL w i t h  a young g i r l  Lode Lagabaka on some f i v e  occasions  

about t h e  end of J u l y  1974. The g i r l  i s  now a t  t h e  end 

of a term of pregnancy, which she says  has r e s u l t e d  from 

t h e  i n t e r c o u r s e  had by t h e  accused. The defence con- 

tended f o r ,  - res ts  on two submissions. F i r s t l y  it i s  

s a i d  t h e  age of t he  g i r l  has  n o t  been e s t a b l i s h e d  t o  t h e  

necessary degree (beyond reasonable  doubt )  t o  have been 

below s i x t e e n  years  i n  J u l y  1974. Secondly it i s  s a i d  

t h a t  t h e  accused can r e l y  on t h e  exculpatory p rov i s ion  

i n  t h e  Sec t ion  ( t h e  second paragraph) ,  no t  because he 

held  t h e  b e l i e f  t h a t  she was over s i x t eeen  yea r s  of age 

a t  t h o  t ime; b u t  because he be l ieved  she was of a 

marr iageable  age ( i n  village custom) and a b l e  t o  consent  

and she d id  consent.  

The Crown does no t  seek t o  r e l y  on t h e  evidence 

of t h e  g i r l ' s  f a t h e r  and mother, i n  t h e  upshot,  t o  
e s t a b l i s h  t h e  g i r l ' s  age a s  below s ix teen .  Her p a r e n t s  

are s tu rdy ,  u n l e t t e r e d  v i l l a g e  f o l k  now l i v i n g  i n  t h e  

ex-servicemen's v i l l a g e  a t  Situm. They evince l i t t l e  

knowledge of ages ,  yea r s  and t h e  passage of time. But 

they both averred t h a t  t h e  c h i l d  concerned was born 

a f t e r  A ja i  Lomba her  f a t h e r ,  had l e f t  t h e  p o l i c e  f o r c e  

a f t e r  many yea r s  of s e r v i c e ,  and be fo re  t h e  fami ly  

took up a block i n  Situm. 

D r .  Gibson Nad, a Papua New Guinean doc to r  

of some seven years  exper ience,  gave evidence t h a t  
dur ing t h a t  pe r iod  he had examined a number of g i r l s  t o  
e s t ima te  t h e i r  age and t h a t  he exambed t h e  g i r l  Lode 

i n  October 1974. She was then pregnant some f o u r  t o  
f i v e  months. On he r  gene ra l  appearance t h e  s c a n t  

na tu re  of her  pubic h a i r ,  and her  b r e a s t  development; 



he est imated h e r  -age then a t  between t h i r t e e n  and 
fourteen.  He agreed t h a t  he was no t  then  examining he r  

s p e c i f i c a l l y  t o  e s t ima te  he r  age. But h i s  q u a l i f i c a t i o n s  
f o r  doing so - t h a t  i s  e s t ima t ing  he r  age, were s c a r c e l y  
challenged, and h i s  v e r a c i t y  no t  a t  a l l .  I accept  t h i s  

I 
w i t n e s s ' s  evidence. 

It i s  a l s o  supported by t h e  g i r l ' s  uncle  Lambi 

Kanon who s t a t e d  he l e f t  t h e  p o l i c e  f o r c e  i n  1954, l a t e r  
i n  t ime than  Lombo was discharged. I accept  t h a t  t h i s  

witness  l e f t  h i s  v i l l a g e  t o  go t o  Situm i n  t h e  year 1962, 
and t h a t  a t  t h a t  t ime Lode had been born bu t  was very  

small ,  not  walking and being b r e a s t  fed.  

I have myself observed t h e  g i r l  c lo thed  i n  
Court. She i s  now a t  t h e  end of he r  term obviously.  Her 

... . . -:. . W s t  development i s  v i s i b l e .  From he r  head and f a c e ,  
t h e  .skatu~e...and ... genmaLLappearance. of h e r  body; were it 
necessary f o r  me t o  r e l y  on s.20B of t h e  Evidence Act 
(New ~ u i n e a )  I would r e a d i l y  do so;  as  I formed t h e  

c l e a r  impression t h a t  she i s  probably t h i r t e e n  o r  four -  
t e e n  and c e r t a i n l y  no t  s i x t e e n  even now. 

I t h e r e f o r e  f i n d  e s t a b l i s h e d  beyond reasonable  
doubt t h a t  i n  J u l y  1974 Lode was under t h e  age of s ix teen .  

Mr Kaputin urges  upon me Clarkson, J ' s  i n t e r -  

e s t i n g  judgment i n  The Queen v. P h i l i p  Boike Ule l  ( 1 )  

i n  suppor t  of h i s  second submission. I do not  wish t o  

add t o  what I have s a i d  i n  Req. v. Paul GVaniqu (2 )  as  

t o  t h a t  aspec t  of H i s  Honour's reasoning which i s  
r e l e v a n t  here .  

But even were I disposed t o  seek t o  apply t h e  
exculpatory provis ion  i n  t h e  Sec t ion ,  i n  t h e  way Clarkson, 
J, d id ,  I can f i n d  no b a s i s  f o r  doing so  here in .  It i s  
f o r  t h e  defence t o  e s t a b l i s h  such an exculpa tory  b e l i e f  
on a balance of p r o b a b i l i t i e s .  I n  h i s  s ta tement  from 

t h e  dock t h e  accused d id  not  speak of any b e l i e f  of h i s  
a s  t o  t h e  complainant ' s  p a r t i c u l a r  age, o r  he r  r ead ines s  
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i n  v i l l a g e  custom f o r  marriage. I n  a Record of In te rv iew 
i n  response t o  t h e  quest ion "Do you know how o l d  i s  t h e  
g i r l " ;  he r e p l i e d  nI d o n ' t  know how o l d  she i s " .  And t o  
a f u r t h e r  - "Is she your own s i z e  o r  not" ,  he r e p l i e d  "No 
she i s  too young". I n  h i s  s ta tement  t o  t h e  D i s t r i c t  Court 

I - evidence being given on o a t h  by him; he s t a t e d  "It i s  

t r u e  t h a t  I had done wrong th ing  by having sexual i n t e r -  
course w i th  a g i r l w b s e  age i s  wel l  below t h e  consent age". 

It thus  appears t h a t  an argument i n  t h i s  regard 

i s  being urged by h i s  counsel ,  r a t h e r  than  by t h e  accused 
himself i n  h i s  s ta tements  o r  evidence. I am s a t i s f i e d  i n  

any event from t h e  g i r l ' s  appearance now t h a t  he could no t  
have e n t e r t a i n e d  a reasonable  b e l i e f  i n  J u l y  1974 t h a t  she 

was of marr iageable  age even on Clarkson,. J 's  i n t e r p r e t a t i o n  
o f  t h e  Section.  

I f i n d  t h e  case  e s t ab l i shed .  I convic t  t h e  
accused. 

S o l i c i t o r  f o r  t h e  Crown: P.J. Clay, Crown S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  Accused: N.H. P r a t t ,  Acting Publ ic  
S o l i c i t o r .  


